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PART I –FINANCIAL INFORMATION

This Quarterly Report (including the information incorporated by reference) contains forward-looking statements within the meaning of
Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended, that involve risks
and uncertainties including, but not limited to the uncertainties associated with research and development activities, clinical trials, our ability
to raise capital, the timing of and our ability to achieve regulatory approvals, dependence on others to market our licensed products,
collaborations, future cash flow, the timing and receipt of licensing and milestone revenues, the future success of our marketed products and
products in development, our sales projections, and the sales projections of our licensing partners, our ability to achieve licensing milestones
and other risks described below as well as those discussed elsewhere in this Quarterly Report, documents incorporated by reference and other
documents and reports that we file periodically with the Securities and Exchange Commission. These statements include, without limitation,
statements relating to our ability to continue as a going concern, anticipated payments to be received from SpePharm Holding, BV, RHEI
Pharmaceuticals and Jiangsu Aosaikang Pharmaceutical Co., Ltd. (“ASK”), our statements that RHEI and ASK will obtain necessary
regulatory approvals in China, our statement that capital resources are adequate to fund our operations into the fourth quarter of 2009, our
expectation that we will incur losses for the next several years, our expectation that we may be required to pay liquidated damages,
anticipated product approvals and timing thereof, product opportunities, clinical trials and U.S. Food and Drug Administration (“FDA”)
applications, as well as our drug development strategy, our clinical development organization, the terms of future licensing arrangements,
our ability to secure additional financing for our operations and our expected cash burn rate. These statements relate to future events or our
future financial performance. In some cases, you can identify forward-looking statements by terminology such as “may,” “will,” “should,”
“expects,” “plans,” “could,” “anticipates,” “believes,” “estimates,” “predicts,” “potential” or “continue” or the negative of such terms or
other comparable terminology. These statements are only predictions and involve known and unknown risks, uncertainties and other factors,
including the risks outlined under “Risk Factors,” that may cause our or our industry’s actual results, levels of activity, performance or
achievements to be materially different from any future results, levels or activity, performance or achievements expressed or implied by such
forward-looking statements.
 
Although we believe that the expectations reflected in the forward-looking statements are reasonable, we cannot guarantee future results,
levels of activity, performance or achievements. We are under no duty to update any of the forward-looking statements after the date of filing
this Form 10-Q to conform such statements to actual results.

ITEM 1                           FINANCIAL STATEMENTS

The response to this Item is submitted as a separate section of this report.

ITEM 2 MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF
OPERATIONS

OVERVIEW
 
Access Pharmaceuticals, Inc. (together with our subsidiaries, “We”, “Access” or the “Company”) is a Delaware corporation. We are an
emerging biopharmaceutical company focused on developing products based upon our nanopolymer chemistry technologies. We currently
have one approved product, two products in Phase 2 clinical trials and five products in pre-clinical development. Our description of our
business, including our list of products and patents, takes into consideration our acquisition of Somanta Pharmaceuticals, Inc. which closed
January 4, 2008. Listed below is the status of development of our products and product candidates:
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·  MuGard™ is our approved product for the management of oral mucositis, a frequent side-effect of cancer therapy for which there is

no established treatment. The market for mucositis treatment is estimated to be in excess of $1 billion world-wide. MuGard, a
proprietary nanopolymer formulation, has received marketing allowance in the U.S. from the Food & Drug Administration
(“FDA”).

·  Our lead development candidate for the treatment of cancer is ProLindac™, a nanopolymer DACH-platinum prodrug. ProLindac is
currently in a Phase 2 clinical trial being conducted in the EU in patients with ovarian cancer. The DACH-platinum incorporated in
ProLindac is the same active moiety as that in oxaliplatin (Eloxatin; Sanofi-Aventis), which has sales in excess of $2.0 billion.

·  Pre-clinical development of Cobalamin™, our proprietary nanopolymer oral drug delivery technology which is based on the natural
vitamin B12 uptake mechanism. We are currently developing a product for the oral delivery of insulin.

·  Pre-clinical development of Angiolix®, a humanized monoclonal antibody which acts as an anti-angiogenesis factor and is targeted
to cancer cells, notably breast, ovarian and colorectal cancers.

·  Pre-clinical development of Prodrax®, a non-toxic prodrug which is activated in the hypoxic zones of solid tumors to kill cancer
cells.

·  Pre-clinical development of Alchemix®, a chemotherapeutic agent that combines multiple modes of action to overcome drug
resistance.

·  Pre-clinical development of Cobalamin-mediated targeted delivery.
·  Phenylbutyrate (“PB”), an HDAC inhibitor and a differentiating agent, is currently contemplated as a Phase 2 clinical candidate in

collaboration with MacroChem Corporation.
 
Access Drug Portfolio

Compound  Originator  
 
Technology  Indication  

Clinical
Stage (1)

         
MuGard™

 

Access

 

Mucoadhesive
liquid

 

Mucositis

 

M a r k e t i n g clearance
received
 

ProLindacTM (Polymer
   Platinate, AP5346) (2)
  

A c c e s s – U
London

 

Synthetic
polymer

 

Cancer

 

Phase 2

Phenylbutyrate (PB)
 

 

National
Institute
of Health
  

Small
molecule

 

Cancer

 

Phase 2

Oral Insulin
  

Access
 

Cobalamin
 

Diabetes
 

Pre-clinical

Oral Delivery System
  

Access
 

Cobalamin
 

Various
 

Pre-clinical

Angiolix®
 

 

Immunodex,
Inc.
 

 

Humanized
monoclonal
antibody
  

Cancer

 

Pre-clinical

Prodrax®
 

 

Univ
London
  

Small
molecule

 

Cancer

 

Pre-clinical

Alchemix®
 

 

DeMontford
Univ
  

Small
molecule

 

Cancer

 

Pre-clinical

Cobalamin-Targeted Therapeutics  Access  Cobalamin  Anti-tumor  Pre-clinical
         

(1)  For more information, see “Government Regulation” in our Form 10-K for the fiscal year ended December 31, 2007 for a
description of clinical stages.

(2)  Licensed from the School of Pharmacy, The University of London. Subject to a 1% royalty and milestone payments on sales.
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RECENT EVENTS

On July 10, 2008, we announced the signing of a definitive merger agreement to acquire MacroChem Corporation. Pursuant to the terms of
the merger agreement, MacroChem’s common shareholders and warrant holders will receive an aggregate of 2.5 million shares of Access
common stock which would represent approximately 8% of the combined company. The closing of the transaction is subject to numerous
conditions. There can be no assurance that the transaction will be consummated or if consummated that it will be on the terms described
above.

On June 4, 2008, we announced the signing of a definitive licensing agreement with Jiangsu Aosaikang Pharmaeutical Co., Ltd (“ASK”).
Under which agreement ASK will manufacture, develop and commercialize our proprietary product ProLindac for the Greater China Region
which includes the People’s Republic of China, the Hong Kong Special Administrative Region, the Macau Special Administrative Region and
Taiwan. Under the terms of the agreement ASK  paid Access an upfront fee and will pay subsequent milestone payments along with a royalty
upon commercialization of ProLindac. In addition, in cooperation with Access, ASK has committed to fund two Phase 2 studies for ProLindac
in colorectal cancer and one other indication to be determined by both parties.

LIQUIDITY AND CAPITAL RESOURCES

We have funded our operations primarily through private sales of common stock, preferred stock, convertible notes and through licensing
agreements. Our principal source of liquidity is cash and cash equivalents. As of August 13, 2008, our cash and cash equivalents and short-
term investments were $5,401,000 and our net cash burn rate for the six months ended June 30, 2008 was approximately $556,000 per month.
As of June 30, 2008 our working capital was $2,569,000. Our working capital at June 30, 2008 represented a decrease of $3,670,000 as
compared to our working capital as of December 31, 2007 of $6,239,000. The decrease in working capital at June 30, 2008 reflects the net
capital raised in the February private placement of $2,444,000 and new licensing agreements with RHEI and ASK, offset by operating
expenses which included manufacturing product scale-up for our new ProLindac trial and Somanta expenses. As of June 30, 2008, we have
one convertible note outstanding in the principle amount of $5,500,000 which is due September 13, 2011.

As of August 13, 2008, the Company did not have enough capital to achieve its long-term goals. If we raise additional funds by selling equity
securities, the relative equity ownership of our existing investors would be diluted and the new investors could obtain terms more favorable
than previous investors. A failure to obtain necessary additional capital in the future could jeopardize our operations.

We have generally incurred negative cash flows from operations since inception, and have expended, and expect to continue to expend in the
future, substantial funds to complete our planned product development efforts. Since inception in 1989, our expenses have significantly
exceeded revenues, resulting in an accumulated deficit as of June 30, 2008 of $129,512,000. We expect that our capital resources will be
adequate to fund our current level of operations into the fourth quarter of 2009. However, our ability to fund operations over this time could
change significantly depending upon changes to future operational funding obligations, acquisitions of products or companies or capital
expenditures. As a result we will be required to seek additional financing sources within the next twelve months. We cannot assure you that
we will ever be able to generate significant product revenue or achieve or sustain profitability.

Since our inception, we have devoted our resources primarily to fund our research and development programs. We have been unprofitable
since inception and to date have received limited revenues from the sale of products. We cannot assure you that we will be able to generate
sufficient product revenues to attain profitability on a sustained basis or at all. We expect to incur losses for the next several years as we
continue to invest in product research and development, preclinical studies, clinical trials and regulatory compliance.
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SECOND QUARTER 2008 COMPARED TO SECOND QUARTER 2007

Our licensing revenue for the second quarter of 2008 was $22,000 as compared to no revenues for the same period of 2007. We recognize
licensing revenue over the period of the performance obligation under our licensing agreement. We have received upfront licensing payments
from SpePharm Holding, B.V., RHEI and ASK.

We have a sponsored research and development agreement. Our revenue from this agreement for the second quarter of 2008 was $110,000 as
compared to no revenues for the same period of 2007. We recognize revenue over the term of the agreement as services are performed.

Total research and development spending for the second quarter of 2008 was $1,179,000, as compared to $523,000 for the same period in
2007, an increase of $656,000. The increase in expenses was primarily due to:

·  costs for product manufacturing for a new ProLindac clinical trial expected to start in mid 2008 ($513,000);
·  higher scientific consulting expenses ($95,000);
·  higher salary and related cost due to the hiring of additional scientific staff ($82,000);
·  lower clinical trial costs this quarter ($58,000); and
·  other net increases in research spending ($24,000).

Total general and administrative expenses were $1,044,000 for the second quarter of 2008, a decrease of $69,000 compared to 2007 expenses
of $1,113,000. The decrease in spending was due primarily to the following:

·  lower salary related expenses due to stock option expenses ($237,000);
·  higher patent expenses ($197,000); and
·  other net decreases in general and administrative expenses ($29,000).

Depreciation and amortization was $64,000 for the second quarter of 2008 as compared to $74,000 for the same period in 2007 reflecting a
decrease of $10,000. The decrease in depreciation and amortization was due to assets becoming fully depreciated.

Total operating expenses for the second quarter of 2008 were $2,287,000 as compared to total operating expenses of $1,710,000 for same
quarter in 2007, an increase of $577,000.

Interest and miscellaneous income was $29,000 for the second quarter of 2008 as compared to $25,000 for the same quarter of 2007, an
increase of $4,000. The increase in interest income was due to additional deposits.

Interest and other expense was $117,000 for the second quarter of 2008 as compared to $424,000 in 2007, a decrease of $307,000. The
decrease in interest and other expense was due to $9,015,000 of convertible notes that were outstanding at June 30, 2007 that were not
outstanding at June 30, 2007. The convertible notes were exchanged for preferred stock in November of 2007.

Preferred stock dividends of $517,000 were accrued for the second quarter of 2008. Dividends are paid semi-annually in either cash or
common stock. There was no preferred stock outstanding at June 30, 2007.

Net loss allocable to common stockholders for the second quarter of 2008 was $2,760,000, or a $0.49 basic and diluted loss per common
share, compared with a loss of $2,109,000, or a $0.60 basic and diluted loss per common share for the same period in 2007, an increased loss
of $651,000.
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SIX MONTHS ENDED JUNE 30, 2008 COMPARED TO SIX MONTHS ENDED JUNE 30, 2007

Our licensing revenue for the first six months of 2008 was $39,000 as compared to no revenues for the same period of 2007. We recognize
licensing revenue over the period of the performance obligation under our licensing agreement. We received upfront licensing payments from
SpePharm Holding, B.V., RHEI and ASK.

We have a sponsored research and development agreement. Our revenue from this agreement for the first six months of 2008 was $131,000 as
compared to no revenues for the same period of 2007. We recognize revenue over the term of the agreement as services are performed.

Total research and development spending for the first six months of 2008 was $10,824,000, as compared to $936,000 for the same period in
2007, an increase of $9,888,000. The increase in expenses was primarily due to:

·  the Somanta acquisition resulted in a one-time non-cash in-process research and development expense in the first quarter of
2008 ($8,879,000);

·  costs for product manufacturing for a new ProLindac clinical trial expected to start in mid 2008 ($826,000);
·  higher scientific consulting expenses ($154,000);
·  higher salary and related cost due to the hiring of additional scientific staff ($114,000); and
·  other net decreases in research spending ($85,000).

Total general and administrative expenses were $1,933,000 for the first six months of 2008, a decrease of $319,000 over 2007 expenses of
$2,252,000. The decrease in spending was due primarily to the following:

·  lower salary related expenses due to stock option expenses ($470,000);
·  lower salary and other salary related expenses ($49,000);
·  higher patent expenses ($148,000);
·  higher general business consulting expenses ($68,000); and
·  other net decreases in general and administrative expenses ($16,000).

Depreciation and amortization was $131,000 for the first six months of 2008 as compared to $149,000 for the same period in 2007 reflecting a
decrease of $18,000. The decrease in depreciation and amortization was due to assets becoming fully depreciated.

Total operating expenses for the first six months of 2008 were $12,888,000 as compared to total operating expenses of $3,337,000 for same
period in 2007, an increase of $9,551,000.

Interest and miscellaneous income was $105,000 for the first six months of 2008 as compared to $60,000 for the same period of 2007, an
increase of $45,000. The increase in interest income was due to additional deposits.

Interest and other expense was $225,000 for the first six months of 2008 as compared to $2,959,000 in 2007, a decrease of $2,734,000. The
decrease in interest and other expense was due to amortization of the discount on the Oracle convertible notes and the amortization of the SCO
notes recognized in 2007. In addition the decrease in interest and other expense was due to $9,015,000 of convertible notes that were
outstanding at June 30, 2007 that were not outstanding at June 30, 2007. The convertible notes were exchanged for preferred stock in
November of 2007.

On February 4, 2008, we issued 272.5 shares of our Series A Preferred Stock. The shares are convertible into common stock at $3.00 per
share. Based on the price of our common stock on February 4, 2008 a new conversion price was calculated for the Series A Preferred Stock
and was considered to be “in the money” at the time of the agreement to exchange the convertible notes for preferred stock. This resulted in a
beneficial conversion feature. The preferred stockholder has the right at any time to convert all or any lesser portion of the Series A Preferred
Stock into common stock. This resulted in an intrinsic value of the preferred stock. The difference between the implied value of the preferred
stock and the beneficial conversion feature was treated as preferred stock dividends of $857,000.

An additional $451,000 in preferred stock dividends was recorded in the first quarter of 2008. The change was due to preferred stock
dividends and the beneficial conversion feature associated with the warrants issued in association with the sale of preferred stock in November
2007.

Preferred stock dividends of $1,042,000 were accrued for the first six months of 2008. Dividends are paid semi-annually in either cash or
common stock. There was no preferred stock outstanding at June 30, 2007.

Net loss allocable to common stockholders for the first six months of 2008 was $15,188,000, or a $2.76 basic and diluted loss per common
share, compared with a loss of $6,236,000, or a $1.76 basic and diluted loss per common share for the same period in 2007, an increased loss
of $8,952,000.
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ITEM 4T.                           CONTROLS AND PROCEDURES

Our management is responsible for establishing and maintaining adequate internal control over financial reporting, as such term is defined in
Rules 13a-15(f) and 15d-15(f) of the Exchange Act. Our internal control system was designed to provide reasonable assurance regarding the
reliability of financial reporting and the preparation of financial statements for external purposes, in accordance with generally accepted
accounting principles. Because of inherent limitations, a system of internal control over financial reporting may not prevent or detect
misstatements. Also, projections of any evaluation of effectiveness to future periods are subject to the risk that controls may become
inadequate due to change in conditions, or that the degree of compliance with the policies or procedures may deteriorate.

Our management, including our principal executive officer and principal accounting officer, conducted an evaluation of the effectiveness of
our internal control over financial reporting using the criteria set forth by the Committee of Sponsoring Organizations of the Treadway
Commission (COSO) in Internal Control—Integrated Framework. Based on its evaluation, our management concluded that there is a material
weakness in our internal control over financial reporting. A material weakness is a deficiency, or a combination of control deficiencies, in
internal control over financial reporting such that there is a reasonable possibility that a material misstatement of the Company’s annual or
interim financial statements will not be prevented or detected on a timely basis.

The material weakness relates to the monitoring and review of work performed by our Chief Financial Officer in the preparation of financial
statements, footnotes and financial data provided to the Company’s registered public accounting firm in connection with the annual audit. All
of our financial reporting is carried out by our Chief Financial Officer. This lack of accounting staff results in a lack of segregation of duties
and accounting technical expertise necessary for an effective system of internal control.

In order to mitigate this material weakness to the fullest extent possible, all financial statements are reviewed by the Chief Executive Officer
as well as the Chairman of the Audit Committee for reasonableness. All unexpected results are investigated. At any time, if it appears that any
control can be implemented to continue to mitigate such weaknesses, it is immediately implemented. As soon as our finances allow, we will
hire sufficient accounting staff and implement appropriate procedures for monitoring and review of work performed by our Chief Financial
Officer.

Changes In Internal Control Over Financial Reporting

There were no changes in our internal control over financial reporting that occurred during the quarter ended June 30, 2008 that have
materially affected, or are reasonable likely to materially affect, our internal control over financial reporting.
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PART II -- OTHER INFORMATION

ITEM 1                        LEGAL PROCEEDINGS

None.

ITEM 1A.                               RISK FACTORS

The following risk factors are in addition to the risk factors set forth in our Form 10-K for the fiscal year ended December 31, 2007. These
risk factors are not the only ones facing the Company. Additional risks and uncertainties not currently known or deemed to be material may
also materially or adversely affect our financial condition and/or operating results. Please consult the Risk Factors set forth in our Form 10-K.

Risks

Access may be required to pay liquidated damages to certain investors if it does not maintain an effective registration statement
relating to common stock issuable upon conversion of Series A Preferred stock or upon exercise of certain warrants.

Pursuant to issuing Series A Preferred Stock and warrants, Access entered into an Investor Rights Agreement with the purchasers of Series A
Preferred Stock. The Investor Rights Agreement requires, among other things, that under certain circumstances Access maintain an effective
registration statement for common stock issuable upon conversion of Series A Preferred Stock or upon exercise of certain warrants. If Access
fails to maintain such an effective registration statement it may be required to pay liquidated damages to the holders of such Series A Preferred
Stock and warrants for the period of time in which an effective registration statement was required to be in place but was not in place. As of
June 18, 2008, the registration statement filed by Access relating to such securities had not been declared effective. As such, Access is
required to accrue liquidated damages at a rate of 1% per month, of the holders’ total investment amount with respect to securities that are
required to be registered but are not covered by an effective registration statement. Such liquidated damages shall continue to accrue until the
registration statement is declared effective, such securities are no longer required to be covered by a registration statement, or until such
damages reach the maximum amount of 10% of the holders’ total investment amount.

Failure to achieve and maintain effective internal controls could have a material adverse effect on Access’ business.

Effective internal controls are necessary for Access to provide reliable financial reports. If Access cannot provide reliable financial reports,
Access’ operating results could be harmed. All internal control systems, no matter how well designed, have inherent limitations. Therefore,
even those systems determined to be effective can provide only reasonable assurance with respect to financial statement preparation and
presentation.

As noted in Item 4T above, we have determined that a material weakness exists relating to the monitoring and review of work performed by
our Chief Financial Officer in connection with our internal control over financial reporting. All of our financial reporting is carried out by our
Chief Financial Officer. This lack of accounting staff results in a lack of segregation of duties and accounting technical expertise necessary for
an effective system of internal control.

While Access continues to evaluate and improve its internal controls, Access cannot be certain that these measures will ensure that Access
implements and maintains adequate controls over its financial processes and reporting in the future. Any failure to implement required new or
improved controls, or difficulties encountered in their implementation, could result in our financial results being misstated, could harm our
operating results or cause Access to fail to meet its reporting obligations.

Failure to achieve and maintain an effective internal control environment could cause investors to lose confidence in Access’ reported
financial information, which could have a material adverse effect on its stock price.
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ITEM 2 UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS

None

ITEM 3                   DEFAULTS UPON SENIOR SECURITIES

Pursuant to the terms of the Certificate of Designations, Rights and Preferences of our Series A Cumulative Convertible Preferred Stock, we
are required to pay dividends in cash or shares of our common stock, semi-annually, at the rate of 6% per annum. If funds are not currently
available to pay cash dividends or if a cash payment of dividends would be impermissible under Delaware law, we may in certain
circumstances pay such dividends in shares of the Company’s common stock. In order to pay such dividends in shares of the Company’s
common stock, there must either be an effective registration statement covering the dividend shares, or the respective holders of Series A
Preferred Stock must agree to accept restricted common stock as payment of such dividends. In the event a registration statement is not in
place, and shares of restricted stock have not been paid for such dividends, the dividends shall continue to accrue until they are paid in cash or
shares of the Company’s common stock. At this time the Company has paid no dividends and has accrued as of June 30, 2008 dividends
payable of $1,276,000.

Pursuant to the terms of an Investor Rights Agreement with the Purchasers of Series A Preferred Stock, the Company is required to maintain
an effective registration statement as more fully described in Item 1A to this Form 10-Q. As of June 30, 2008 the Securities and Exchange
Commission had not yet declared the registration statement effective, and as a result, the Company has accrued $50,000 in liquidated damages
as of June 30, 2008.

ITEM 4                   SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS

The annual meeting of stockholders was held on May 21, 2008 in New York, N.Y. At that meeting the following matters were submitted to a
vote of the stockholders of record. The proposals were approved by the stockholders, as follows:

 �     Two directors were re-elected for three years terms with the following votes:

Jeffrey B. Davis; 13,082,458- For; and 112,657-Withheld Authority
Esteban Cvitkovic MD; – 13,075,099- For; and 120,016- Withheld Authority

The terms of office as a director of Access of each of Mark J. Ahn, Mark J. Alvino, Stephen B. Howell MD, David P. Luci, and
Steven Rouhandeh continued after the meeting.

 � A proposal to amend the Company’s Certificate of Incorporation to make certain changes to the terms of the Company’s
outstanding Series A Preferred Stock was approved by the holders of Series A Preferred Stock 9,070,165- For; 0- Against; 0-
Abstain; and 2,230,820- Broker Non-votes (each on an as converted basis) along with a combined 10,839,501- For; 102,899-
Against; 21,895- Abstain; and 2,230,820- Broker Non-votes (Series A Preferred Stock voting together with common stock on
an as converted basis).

 � A proposal to amend our 2005 Equity Incentive Plan, to increase the number of shares authorized for issuance was approved
with 10,813,053- For; 146,174- Against; 5,068- Abstain; and 2,230,820- Broker Non-votes.

 � A proposal to ratify the appointment of Whitley Penn LLP as independent certified public accounts for the Company for the
fiscal year ending December 31, 2008 was approved with 13,151,524- For; 11,340- Against; and 32,251- Abstain.
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ITEM 5                    OTHER MATTERS

None

ITEM 6 EXHIBITS

  Exhibits:

2.2 Agreement and Plan of Merger, by and among Access Pharmaceuticals, Inc., Somanta Acquisition Corporation, Somanta
Pharmaceuticals, Inc., Somanta Incorporated and Somanta Limited, dated April 18, 2007. (Incorporated by reference to Exhibit 2.1
to our Form 8-K dated April 18, 2007)

2.3 Agreement and Plan of Merger, by and among Access Pharmaceuticals, Inc., MACM Acquisition Corporation and MacroChem
Corporation, dated July 9, 2008.

3.0          Articles of incorporation and bylaws:

3.1 Certificate of Incorporation (Incorporated by Reference to Exhibit 3(a) of our Form 8-B dated July 12, 1989, Commission File
Number 9-9134)

3.2           Certificate of Amendment of Certificate of Incorporation filed August 21, 1992

3.3 Certificate of Merger filed January 25, 1996. (Incorporated by reference to Exhibit E of our Registration Statement on Form S-4
dated December 21, 1995, Commission File No. 33-64031)

3.4 Certificate of Amendment of Certificate of Incorporation filed January 25, 1996. (Incorporated by reference to Exhibit E of our
Registration Statement on Form S-4 dated December 21, 1995, Commission File No. 33-64031)

3.5 Certificate of Amendment of Certificate of Incorporation filed July 18, 1996. (Incorporated by reference to Exhibit 3.8 of our Form
10-K for the year ended December 31, 1996)

3.6 Certificate of Amendment of Certificate of Incorporation filed June 18, 1998. (Incorporated by reference to Exhibit 3.8 of our Form
10-Q for the quarter ended June 30, 1998)

3.7  Certificate of Amendment of Certificate of Incorporation filed July 31, 2000. (Incorporated by reference to Exhibit 3.8 of our Form
10-Q for the quarter ended March 31, 2001)

3.8 Certificate of Designations of Series A Junior Participating Preferred Stock filed November 7, 2001 (Incorporated by reference to
Exhibit 4.1.h of our Registration Statement on Form S-8, dated December 14, 2001, Commission File No. 333-75136)

3.9 Amended and Restated Bylaws (Incorporated by reference to Exhibit 3.1 of our Form 10-Q for the quarter ended June 30, 1996)

3.10 Certificate of Designations, Rights and Preferences of Series A Cumulative Convertible Preferred Stock (Incorporated by reference
to Exhibit 3.10 to our Form 10-K for the year ended December 31, 2007)

3.11 Certificate of Amendment to Certificate of Designations, Rights and Preferences of Series A Cumulative Convertible Preferred
Stock filed June 11, 2008

31.1 Certification of Chief Executive Officer of Access Pharmaceuticals, Inc. pursuant to Rule 13a-14(a)/15d-14(a)

31.2 Certification of Chief Financial Officer of Access Pharmaceuticals, Inc. pursuant to Rule 13a-14(a)/15d-14(a)

32.1* Certification of Chief Executive Officer of Access Pharmaceuticals, Inc. pursuant to 18 U.S.C. Section 1350

32.2* Certification of Chief Financial Officer of Access Pharmaceuticals, Inc. pursuant to 18 U.S.C. Section 1350
______________

* This exhibit shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934 or otherwise
subject to the liabilities of that Section, nor shall it be deemed incorporated by reference in any filings under the Securities Act
of 1933 or the Securities and Exchange Act of 1934, whether made before or after the date hereof and irrespective of any
general incorporation language in any filings.
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SIGNATURES

In accordance with the requirements of the Exchange Act of 1934, the registrant caused this report to be signed on its behalf by the
undersigned, thereunto duly authorized.

ACCESS PHARMACEUTICALS, INC.

Date:August 14, 2008 By: /s/ Jeffrey B. Davis
  Jeffrey B. Davis
  Chief Executive Officer
  (Principal Executive Officer)
   

Date:August 14, 2008 By: /s/ Stephen B. Thompson
  Stephen B. Thompson
  Vice President and Chief Financial Officer
  (Principal Financial and Accounting Officer
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Access Pharmaceuticals, Inc. and Subsidiaries

 
Condensed Consolidated Balance Sheets

 
 

                         ASSETS
June 30, 2008
(unaudited)  

 
December 31, 2007

(audited)
Current assets
Cash and cash equivalents
   Short term investments, at cost
   Receivables
Receivables due from Somanta Pharmaceuticals
   Prepaid expenses and other current assets
         Total current assets

 
$             96,000

5,792,000
105,000

-
165,000

6,158,000

  
$           159,000

6,762,000
             35,000

931,000
           410,000

8,297,000
Property and equipment, net 124,000 130,000
Patents, net 626,000 710,000
Other assets 12,000 12,000
            Total assets $        6,920,000 $        9,149,000
        LIABILITIES AND STOCKHOLDERS' EQUITY (DEFICIT)    
Current liabilities
  Accounts payable and accrued expenses
  Dividends payable
  Accrued interest payable
  Current portion of deferred revenue
  Current portion of long-term debt
               Total current liabilities

 
$        1,832,000

1,276,000
339,000
142,000

-
3,589,000

  
$        1,537,000

259,000
130,000

68,000
64,000

2,058,000
Long-term deferred revenue
Long-term debt

1,905,000
5,500,000

 910,000
5,500,000

 Total liabilities 10,994,000 8,468,000
Commitments and contingencies    
 
Stockholders' equity (deficit)
  Preferred stock - $.01 par value; authorized 2,000,000 shares;
3,499.8617 issued at June 30, 2008; 3,227.3617 issued
at December 31, 2007
  Common stock - $.01 par value; authorized 100,000,000 shares;
     issued, 5,648,781 at June 30, 2008 and 3,585,458 at
     December 31, 2007
  Additional paid-in capital
  Notes receivable from stockholders
  Treasury stock, at cost – 163 shares
  Accumulated deficit
            Total stockholders' equity (deficit)

 
 
 

-
 
 

56,000
126,431,000
(1,045,000)

(4,000)
(129,512,000)

(4,074,000)

  
 
 

-
 
 

36,000
116,018,000
(1,045,000)

(4,000)
(114,324,000)

681,000
            Total liabilities and stockholders' equity (deficit) $        6,920,000 $        9,149,000

The accompanying notes are an integral part of these consolidated statements.
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Access Pharmaceuticals, Inc. and Subsidiaries

Condensed Consolidated Statements of Operations
(unaudited)

  
Three months ended

June 30,   
Six months ended

June 30,  
  2008   2007   2008   2007  

Revenues             
License revenues  $ 22,000  $ -  $ 39,000  $ - 
Sponsored research and development   110,000   -   131,000   - 
Total revenues   132,000   -   170,000   - 

                 
Expenses                 

Research and development   1,179,000   523,000   10,824,000   936,000 
General and administrative   1,044,000   1,113,000   1,933,000   2,252,000 
Depreciation and amortization   64,000   74,000   131,000   149,000 

Total expenses   2,287,000   1,710,000   12,888,000   3,337,000 
                 

Loss from operations   (2,155,000)   (1,710,000)   (12,718,000)   (3,337,000)
                 

Interest and miscellaneous income   29,000   25,000   105,000   60,000 
Interest and other expense   (117,000)   (424,000)   (225,000)   (2,959,000)

   (88,000)   (399,000)   (120,000)   (2,899,000)
Net loss   (2,243,000)   (2,109,000)   (12,838,000)   (6,236,000)

                 
Less preferred stock dividends   517,000   -   2,350,000   - 
Net loss allocable to common stockholders  $ (2,760,000)  $ (2,109,000)  $ (15,188,000)  $ (6,236,000)

                 
Basic and diluted loss per common share
  Net loss allocable to common shareholders  $ (0.49)  $ (0.60)  $ (2.76)  $ (1.76)

                 
Weighted average basic and diluted

common shares outstanding   5,635,869   3,538,409   5,508,064   3,536,812 
                 
                 

The accompanying notes are an integral part of these consolidated statements.
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Access Pharmaceuticals, Inc. and Subsidiaries

Condensed Consolidated Statements of Cash Flows
(unaudited)

 
  Six Months ended June 30,  
  2008   2007  

Cash flows from operating activities:       
     Net loss  $ (12,838,000)  $ (6,236,000)
  Adjustments to reconcile net loss to cash used
              in operating activities:         
Depreciation and amortization   132,000   149,000 
Stock option expense   140,000   603,000 
Stock issued for services   20,000   - 
Acquired in-process research and development   8,879,000   - 
Amortization of debt costs and discounts   -   2,316,000 
Changes in operating assets and liabilities:         
    Receivables   (70,000)   151,000 
     Prepaid expenses and other current assets   (140,000)   (234,000)
      Other assets   -   1,000 
    Accounts payable and accrued expenses   (711,000)   124,000 

         Dividends payable   (25,000)   - 
             Accrued interest payable   209,000   636,000 
             Deferred revenues   1,069,000   - 
Net cash used in operating activities   (3,335,000)   (2,490,000)

         
Cash flows from investing activities:         
    Capital expenditures   (28,000)   (18,000)
 Somanta acquisition, net of cash acquired   (65,000)   - 
 Redemptions of short term investments and
certificates of deposit   970,000   1,465,000 
Net cash provided by investing activities   877,000   1,447,000 

         
Cash flows from financing activities:         
    Payments of notes payable   (64,000)   - 
    Proceeds from preferred stock issuances, net of costs   2,444,000   - 
    Proceeds from exercise of common stock options   15,000   19,000 
Net cash provided by financing activities   2,395,000   19,000 

         
Net decrease in cash and cash equivalents   (63,000)   (1,024,000)
Cash and cash equivalents at beginning of period   159,000   1,194,000 
Cash and cash equivalents at end of period  $ 96,000  $ 170,000 

         
Supplemental cash flow information:         
   Cash paid for interest  $ 8,000  $ 8,000 

         
Supplemental disclosure of noncash transactions::         
Shares issued for payables   1,576,000   - 
  Preferred stock dividends in accounts payable   1,042,000   - 
  Beneficial conversion feature –
     February 2008 preferred stock dividends
    November 2007 preferred stock dividends correction   

857,000
451,000   

-
-  

  Preferred stock issuance costs paid in cash   281,000   - 

The accompanying notes are an integral part of these consolidated statements.
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Access Pharmaceuticals, Inc. and Subsidiaries

Notes to Condensed Consolidated Financial Statements
Six Months Ended June 30, 2008 and 2007

(unaudited)

(1)    Interim Financial Statements

The consolidated balance sheet as of June 30, 2008 and the consolidated statements of operations and cash flows for the three and six
months ended June 30, 2008 and 2007 were prepared by management without audit. In the opinion of management, all adjustments,
consisting only of normal recurring adjustments, except as otherwise disclosed, necessary for the fair presentation of the financial
position, results of operations, and changes in financial position for such periods, have been made.

Certain information and footnote disclosures normally included in financial statements prepared in accordance with accounting
principles generally accepted in the United States of America have been condensed or omitted. It is suggested that these interim
financial statements be read in conjunction with the consolidated financial statements and notes thereto included in our Annual Report
on Form 10-K for the year ended December 31, 2007. The results of operations for the period ended June 30, 2008 are not necessarily
indicative of the operating results which may be expected for a full year. The consolidated balance sheet as of December 31, 2007
contains financial information taken from the audited financial statements as of that date.

The report of our independent registered public accounting firm for the fiscal year ended December 31, 2007 contained a fourth
explanatory paragraph to reflect its significant doubt about our ability to continue as a going concern as a result of our history of losses
and our liquidity position, as discussed herein and in this Form 10-Q. We expect that our capital resources and expected receipts due
under our license agreements will be adequate to fund our current level of operations into the fourth quarter of 2009. If we are unable
to obtain adequate capital funding in the future or enter into future license agreements for our products, we may not be able to continue
as a going concern, which would have an adverse effect on our business and operations, and investors’ investment in us may decline.

(2)           Intangible Assets

Intangible assets consist of the following (in thousands):

  June 30, 2008   December 31, 2007  

  

Gross
carrying

value   
Accumulated
amortization   

Gross
carrying

value   
Accumulated
Amortization  

Amortizable intangible assets
 
Patents  $  1,680  $  1,054  $  1,680  $  970 
                 

Amortization expense related to intangible assets totaled $41,000 and $84,000 for each of the three and six months ended June 30,
2008 and totaled $55,000 and $109,000 for each of the three and six months ended June 30, 2007. The aggregate estimated
amortization expense for intangible assets remaining as of June 30, 2008 is as follows (in thousands):

 
 2008   $ 84 
 2009   168 
 2010   168 
 2011   168 
 2012    38 
     
 Total    $ 626 
 

(3)           Liquidity

The Company incurred significant losses from losses allocable to common stockholders of $15,188,000 for the six months ended June 30,
2008, $36,652,000 for the year ended December 31, 2007 and $12,874,000 for the year ended December 31, 2006. At June 30, 2008, our
working capital was $2,569,000. We expect that our capital resources and expected receipts due under our license agreements will be
adequate to fund our current level of operations into the fourth quarter of 2009. However, our ability to fund operations over this time could
change significantly depending upon changes to future operational funding obligations or capital expenditures. As a result we may be
required to seek additional financing sources within the next twelve months.
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(4)           Somanta Acquisition

On January 4, 2008, we acquired all the outstanding shares of Somanta Pharmaceuticals, Inc (“Somanta”). Somanta was engaged in the
pharmaceutical development business. We anticipate that the acquisition will add additional product pipelines and complement our existing
product pipelines. Total consideration paid in connection with the acquisition included:

·  Approximately 1.5 million shares of Access common stock were issued to the common and preferred shareholders of Somanta
as consideration having a value of approximately $4,650,000 (the value was calculated using Access’ stock price on January 4,
2008 times the number of shares issued);

·  exchange all outstanding warrants for Somanta common stock for warrants to purchase 191,991 shares of Access common stock
at exercise prices ranging between $18.55 and $69.57 per share. The warrants were valued at approximately $281,000. All of
the warrants are exercisable immediately and expire approximately four years from date of issue. The weighted average fair
value of the warrants was $1.46 per share on the date of the grant using the Black-Scholes pricing model with the following
assumptions: expected dividend yield 0.0%, risk-free interest rate 3.26%, expected volatility 114% and an expected term of
approximately 4 years;

·  paid an aggregate of $475,000 in direct transaction costs; and
·  cancelled receivable from Somanta of $931,000.

The following table summarizes the initial fair values of the assets acquired and liabilities assumed at the date of the acquisition (in
thousands) based on a preliminary valuation. Subsequent adjustments may be recorded upon the completion of the valuation and the final
determination of the purchase price allocation.

 
 
 Cash  $ 1 
 Prepaid expenses    25 
 Office equipment, net   14 
 Accounts payable       (2,582)
 In-process research & development      8,879 
  $ 6,337 
 

Approximately $8,879,000 of the purchase price represents the estimated fair value of the acquired in-process research and development
projects that have no alternative future use.  Accordingly this amount was immediately expensed as research and development in the
consolidated statement of operations upon the acquisition date.

Operating results of Somanta have been included in our consolidated financial statements since January 4, 2008.

The following unaudited pro forma information presents the 2008 and 2007 results of the Company as if the acquisition had occurred on
January 1, 2007. The unaudited pro forma results are not necessarily indicative of results that would have occurred had the acquisition been
in effect for the periods presented, nor are they necessarily indicative of future results. Net loss for Somanta for the 2007 period is for the
three and six months ended July 31, 2007 based on its fiscal year. Amounts are shown in thousands.

  
Three months ended
June 30,   

Six months ended
June 30,  

  2008   2007   2008   2007  
Net loss  $ (2,760)  $ (7,188)  $ (15,188)  $ (13,157)
                 
Net loss per common shares (basic and diluted)  $ (0.49)  $ (1.43)  $ (2.76)  $ (2.61)
                 
Weighted average common shares outstanding

(basic and diluted)   5,636   5,038   5,508   5,037 
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(5)           Equity

On February 4, 2008, we entered into securities purchase agreements (the “Purchase Agreements”) with accredited investors whereby we
agreed to sell 272.50 shares of our preferred stock, designated “Series A Cumulative Convertible Preferred Stock”, par value $0.01 per
share, for an issue price of $10,000 per share, (the “Series A Preferred Stock”) and agreed to issue warrants to purchase 454,167 shares of
our common stock at an exercise price of $3.50 per share, for an aggregate purchase price for the Series A Preferred Stock and Warrants of
$2,725,000. Proceeds, net of cash issuance costs from the sale were $2,444,000, The shares of Series A Preferred Stock are convertible into
common stock at the initial conversion price of $3.00 per share.

In connection with the preferred stock offering, we issued warrants for placement agent fees, to purchase a total of 45,417 shares of
common stock. All of the warrants are exercisable immediately and expire six years from date of issue. The fair value of the warrants was
$2.29 per share on date of grant using the Black-Scholes pricing model with the following assumptions: expected dividend yield 0.0%,
risk-free interest rate 2.75%, expected volatility 110% and an expected term of 6 years.

The shares of Series A Preferred Stock are initially convertible into common stock at $3.00 per share. Based on the price of our common
stock on February 4, 2008 a new conversion price was calculated for accounting purposes. As a result of the change in conversion price for
accounting purposes the preferred stock and was considered to be “in the money”. This resulted in a beneficial conversion feature. The
preferred stockholder has the right at any time to convert all or any lesser portion of the Series A Preferred Stock into common stock. This
resulted in an intrinsic value of the preferred stock. The difference between the implied value of the preferred stock and the beneficial
conversion option was treated as preferred stock dividends of $857,000.

An additional $451,000 in preferred stock dividends was recorded in the first quarter of 2008 as a result of a prior year correction. The
change was due to preferred stock dividends and the beneficial conversion features associated with the warrants issued in connection with
the November 2007 preferred stock agreement. The Company determined that the adjustment would have an immaterial effect to the
Company’s consolidated financial statements for the year ended December 31, 2007 and the six month period ended June 30, 2008 based
on management’s qualitative and quantitative analysis relative to its materiality consistent with the applicable accounting guidance.

Pursuant to the terms of an Investor Rights Agreement with the Purchasers of Series A Preferred Stock, the Company is required to
maintain an effective registration statement as more fully described in Item 1A to this Form 10-Q. As of June 30, 2008 the Securities and
Exchange Commission had not yet declared the registration statement effective, and as a result, the Company has accrued $50,000 in
liquidated damages as of June 30, 2008.

During the prior quarter, $1,576,000 of Somanta Pharmaceuticals’ acquired accounts payable were settled by issuing 538,508 shares of
Access common stock and warrants to purchase 246,753 shares of Access common stock at an exercise price of $3.50 per share. The value
of the shares and warrants issued was determined based on the fair value of the accounts payable.

Preferred stock dividends of $1,042,000 were accrued for the first six months of 2008. Dividends are paid semi-annually in either cash or
common stock.

(6)           Stock Based Compensation

For the three and six months ended June 30, 2008, we recognized stock-based compensation expense of $83,000 and $140,000 in 2008 and
$311,000 and $603,000 in 2007, respectively.

For the second quarter of 2008, we granted 305,000 stock options at a weighted average grant price of $2.73 under the terms of our 2005
Equity Incentive Plan. We granted no stock options during the first quarter of 2008.

We granted no stock options during the second quarter of 2007. We granted 205,000 stock options at a weighted average grant price of
$3.30 under the terms of our 2005 Equity Incentive Plan and 450,000 stock options at a weighted average grant price of $2.90, under the
terms of our 2007 Special Stock Option Plan during the first quarter of 2007.
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The following table summarizes stock-based compensation for the three and six months ended June 30, 2008 and 2007:

  
Three months ended

June 30,   
Six months ended

June 30,  
  2008   2007   2008   2007  
Research and development  $ 26,000  $ 17,000  $ 39,000  $ 33,000 
General and administrative   57,000   294,000   101,000   570,000 
Stock-based compensation expense

included in operating expense   83,000   311,000   140,000   603,000 

Our weighted average Black-Scholes fair value assumptions used to value the 2008 and 2007 first six months grants are as follows:
     
 6/30/08  6/30/07  
Expected life   6.2 yrs  4.3 yrs  
Risk free interest rate   3.0 % 4.7 %
Expected volatility(a)   133 % 137 %
Expected dividend yield   0.0 % 0.0 %
     

(a) Reflects movements in our stock price over the most recent historical period equivalent to the expected life.

(7)           Subsequent Events

On July 10, 2008, we announced the signing of a definitive merger agreement to acquire MacroChem Corporation. Pursuant to terms of the
merger agreement, MacroChem’s common shareholders and warrant holders will receive an aggregate of 2.5 million shares of Access
common stock which would represent approximately 8% of the combined company. The closing of the transaction is subject to numerous
conditions. There can be no assurance that the transaction will be consummated or if consummated that it will be on the terms described
above.
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EXECUTION COPY

 
AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of July 9, 2008, by and among Access Pharmaceuticals, Inc.

(“Parent”), MACM Acquisition Corp., a Delaware corporation and a direct wholly-owned subsidiary of Parent (“Merger Sub”) and
MacroChem Corporation, a Delaware corporation (the “Company”).  Certain capitalized terms used herein are defined in Section 7.03 of this
Agreement.

 
WHEREAS, each of the respective Boards of Directors of Parent, Merger Sub and the Company has (i) determined it advisable and

in the best interests of each corporation and their respective stockholders that Parent acquire the Company upon the terms and subject to the
conditions set forth in this Agreement and (ii) approved this Agreement and the transactions contemplated hereby on the terms and subject to
the conditions set forth herein;

 
WHEREAS, the acquisition of the Company shall be effected through the merger (the “ Merger”) of Merger Sub with and into the

Company, upon the terms and subject to the conditions set forth in this Agreement and in accordance with the Delaware General Corporation
Law (the “DGCL”), as a result of which the Company shall become a wholly-owned Subsidiary of Parent;

 
WHEREAS, Parent, Merger Sub and the Company desire to make certain representations, warranties, covenants and agreements in

connection with the Merger and also to prescribe various conditions to the Merger; and
 
WHEREAS, for federal income Tax purposes, it is intended that the Merger shall qualify as a reorganization under the provisions of

Section 368(a) of the Internal Revenue Code of 1986, as amended (the “Code”) and this Agreement is intended to be a “plan of
reorganization” within the meaning of the regulations promulgated under Section 368 of the Code.

 
NOW, THEREFORE, in consideration of the representations, warranties, covenants and agreements contained in this Agreement, and

for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Parent, Merger Sub and the
Company agree as follows:

 
ARTICLE I.

 
THE MERGER

 
  1.01 The Merger.  Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the DGCL, Merger

Sub shall be merged with and into the Company at the Effective Time.  Upon the Effective Time, the separate existence of Merger
Sub shall cease, and the Company shall continue as the surviving corporation and a wholly-owned Subsidiary of Parent (the
“Surviving Corporation”).
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  1.02 Closing.  Unless this Agreement shall have been terminated and the transactions herein contemplated shall have been abandoned

pursuant to Section 7.01, and subject to the satisfaction or waiver of the conditions set forth in Article VI, the closing of the Merger
(the “Closing”) shall take place at 10:00 a.m. (New York time) on a date to be specified by the parties hereto, such date to be no
later than the second business day following satisfaction or waiver of all of the conditions set forth in Article VI capable of
satisfaction prior to Closing (the “Closing Date”), at the offices of Bingham McCutchen, LLP, 399 Park Avenue, New York, New
York 10019, unless another date, time or place is agreed to in writing by the parties hereto.

  
  1.03 Effective Time.  Upon the Closing, the parties shall file with the Secretary of State of the State of Delaware a certificate of merger

(the “Certificate of Merger”) in such form as required by, and executed and acknowledged in accordance with, the relevant
provisions of the DGCL and shall, in each case, make all other filings or recordings required thereby.  The Merger shall become
effective at such time as the Certificate of Merger is duly filed with the Secretary of State of the State of Delaware, or at such other
time as is permissible in accordance with the DGCL and as Merger Sub and the Company shall agree should be specified in the
Certificate of Merger (the time the Merger becomes effective being the “Effective Time”).

  
  1.04 Effects of the Merger.  The Merger shall have the effects set forth in the applicable provisions of the DGCL.  Without limiting the

generality of the foregoing, and subject thereto, at the Effective Time, all the properties, rights, privileges, powers and franchises of
the Company and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities and duties of the Company and
Merger Sub shall become the debts, liabilities and duties of the Surviving Corporation.

  
  1.05 Certificate of Incorporation; By-Laws; Purposes.
  

  (a) A t the Effective Time, and without any further action on the part of the Company or Merger Sub, the certificate of
incorporation of Merger Sub as in effect at the Effective Time shall be the certificate of incorporation of the Surviving
Corporation until thereafter amended as provided therein or by applicable law.

  
  (b) At the Effective Time, and without any further action on the part of the Company or Merger Sub, the by-laws of Merger

Sub as in effect at the Effective Time shall be the by-laws of the Surviving Corporation until thereafter changed or
amended as provided therein or by applicable law.

  
  1.06 Directors.  From and after the Effective Time, the directors of the Surviving Corporation shall be Jeffrey B. Davis and David P.

Luci, until the earlier of their respective resignation or removal or until their successors are duly elected and qualified, as the case
may be.

  
  1.07 Officers.  From and after the Effective Time, the officer of the Surviving Corporation shall be Jeffrey B. Davis and David Luci, until

the earlier of their resignation or removal or until their respective successors are duly elected or appointed and qualified, as the case
may be.
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ARTICLE II.

 
EFFECT OF THE MERGER ON THE CAPITAL STOCK OF THE CONSTITUENT COMPANIES

 
  2.01 Effect on Capital Stock and Company Notes.  As of the Effective Time, by virtue of the Merger and without any action on the part

of the Company, Merger Sub or any holder of any shares of Company Common Stock, Company Notes, Company Warrants, In the
Money Company Warrants or any common stock of Merger Sub:

  
(a) Common Stock of Merger Sub.  Each share of common stock of Merger Sub outstanding immediately prior to the

Effective Time shall be converted into one share of the common stock, par value $0.001 per share, of the Surviving
Corporation.

  
(b) Cancellation of Treasury Stock and Parent-Owned Company Stock.  Each share of Company Common Stock that is

owned by the Company, and each share of Company Common Stock that is owned by Parent, Merger Sub or any other
Subsidiary of Parent shall automatically be cancelled and retired and shall cease to exist, and no cash, Parent Capital Stock
or other consideration shall be delivered or deliverable in exchange therefor.

  
(c) Conversion of Company Common Stock and In the Money Company Warrants.

  
  (i) Each issued and outstanding share of Company Common Stock (excluding shares cancelled pursuant to

Section 2.01(b) and any Dissenting Shares to the extent provided in Section 2.04 but including all shares of
Company Common Stock issued upon exercise of Company Options or Company Warrants occurring after the
date of this Agreement and including all shares issuable upon conversion of any of the In the Money Company
Warrants) shall be converted into the right to receive a number of shares of Parent Common Stock equal to:  (A)
2,500,000, divided by (B) the sum of (1) the total number of shares of Company Common Stock outstanding at
the Effective Time, and (2) the total number of shares of Company Common Stock issuable upon conversion of
the In the Money Company Warrants assuming a cashless conversion at the closing price of Company Common
Stock on the date of this Agreement, such quotient to be carried out to eight decimal points (the “Common Stock
Exchange Ratio”); provided, however, that in no event shall Parent be required to issue more than an aggregate
of 2,500,000 shares of Parent Common Stock as consideration for the Merger and the transactions contemplated
thereby;

  
  (ii) The total number of shares of Parent Common Stock issuable in exchange for the Company Common Stock and

shares underlying the In the Money Company Warrants shall be referred to herein collectively as the “Merger
Consideration.”  In no event shall the aggregate number of shares of Parent Common Stock to be issued or
issuable hereunder in exchange for Company Common Stock and/or In the Money Company Warrants exceed, in
the aggregate, 2,500,000 (or such lesser number if decreased in accordance with Section 2.04).  Except as set
forth in this Article II, no other amounts shall be payable with respect to such Company Common Stock or In the
Money Company Warrants.
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  (d) Cancellation and Retirement of Company Common Stock.  As of the Effective Time, all shares of Company Common
Stock issued and outstanding immediately prior to the Effective Time shall no longer be outstanding and shall
automatically be cancelled and retired and shall cease to exist, and each holder of a certificate representing any such shares
of Company Common Stock (collectively, the “Certificates”) shall, to the extent such Certificate represents such shares,
cease to have any rights with respect thereto, except the right to receive the Merger Consideration (and cash in lieu of
fractional shares of Parent Common Stock) to be issued or paid in consideration therefor upon surrender of such
Certificate in accordance with Section 2.02.

 (e) Cancellation and Retirement of In the Money Company Warrants.  As of the Effective Time, all of the In the Money
Company Warrants outstanding immediately prior to the Effective Time shall no longer be outstanding and shall be
cancelled and retired and shall cease to exist, and each holder of an In the Money Warrant shall cease to have any rights
with respect thereto, except the right to receive the Merger Consideration (and cash in lieu of fractional shares of Parent
Common Stock) to be issued or paid in consideration therefor upon surrender of such In the Money Warrant in accordance
with Section 2.02.

  (f) Company Notes. At the Effective Time, Parent shall assume the due and punctual performance of all of the terms and
conditions of each outstanding Company Note and each such Company Note shall, unless the conversion rights thereunder
have previously expired, become convertible into the number of New Securities (as defined in the Company Notes) of
Parent and at such Conversion Price (as defined in the Company Notes) as set forth therein. The “Company Notes” shall
be the convertible promissory notes made by the Company listed in Section 2.01(f) of the Company Disclosure Schedule.
The parties acknowledge that certain of the Company Notes automatically will convert, at the closing price of Parent
Common Stock on the date hereof, to the right to receive Parent Common Stock at the Effective Time.
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  2.02 Exchange of Certificates. 

(a) Exchange Agent.  As of the Effective Time, Parent shall enter into an agreement with such bank or trust company as may be
designated by Parent (the “Exchange Agent”) which shall provide that Parent shall deposit with the Exchange Agent, for the
benefit of the holders of Certificates and In the Money Company Warrants, for exchange in accordance with this Article II,
certificates representing the shares of Parent Common Stock (such shares of Parent Common Stock, together with any
dividends or distributions with respect thereto with a record date after the Effective Time and any cash payable in lieu of any
fractional shares of Parent Common Stock being hereinafter referred to as the “Exchange Fund”) issuable pursuant to Section
2.01 in exchange for outstanding shares of Company Common Stock and In the Money Company Warrants.

(i)  Exchange Procedures.  Promptly after the Effective Time, the Exchange Agent shall mail to each holder of record of
Certificates and In the Money Company Warrants immediately prior to the Effective Time whose shares of Company
Common Stock and/or In the Money Company Warrants were converted into shares of Parent Common Stock
pursuant to Section 2.01(c) a letter of transmittal (which shall specify that delivery shall be effected, and risk of loss
and title to the Certificates and/or In the Money Company Warrants shall pass only upon delivery of the Certificates
and/or In the Money Company Warrants, as applicable, to the Exchange Agent, and which shall be in such form and
have such other provisions as Parent may reasonably specify) and (ii) instructions for use in effecting the surrender of
the Certificates and/or In the Money Company Warrants in exchange for certificates representing shares of Parent
Common Stock.  Upon surrender of a Certificate and/or In the Money Company Warrants for cancellation (or
indemnity reasonably satisfactory to Parent and the Exchange Agent, if any of such Certificates and/or In the Money
Company Warrants are lost, stolen or destroyed) to the Exchange Agent together with such letter of transmittal, duly
executed, the holder of such Certificate and/or In the Money Company Warrants shall be entitled to receive in
exchange therefor a certificate representing that number of whole shares of Parent Common Stock which such holder
has the right to receive in respect of all Certificates and/or In the Money Company Warrants surrendered by such
holder pursuant to the provisions of this Article II (after taking into account all shares of Company Common Stock
than held by such holder either directly or upon conversion of the In the Money Company Warrants in a cashless
conversion), and the Certificates and/or In the Money Company Warrants, as applicable, so surrendered shall
forthwith be cancelled.  In the event of a transfer of ownership of shares of Company Common Stock and/or In the
Money Company Warrants which is not registered in the transfer records of the Company, a certificate representing
the proper number of shares of Parent Common Stock may be issued to a transferee if the Certificate and/or In the
Money Company Warrants, as applicable, is presented to the Exchange Agent, accompanied by all documents required
to evidence and effect such transfer and by evidence that any applicable stock transfer Taxes have been paid.  Until
surrender as contemplated by this Section 2.02(b), subject to the provisions of Section 6.02(h) (Dissenters Rights) each
Certificate and In the Money Company Warrants, in each case, shall be deemed at any time after the Effective Time to
represent only the Parent Common Stock into which the shares of Company Common Stock represented by such
Certificate or In the Money Company Warrants have been converted as provided in this Article II and the right to
receive upon such surrender cash in lieu of any fractional shares of Parent Common Stock as contemplated by this
Section 2.02(b).
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(ii)  Distributions with Respect to Unexchanged Shares.  No dividends or other distributions with respect to Parent

Common Stock with a record date after the Effective Time shall be paid to the holder of any unsurrendered
Certificate with respect to the shares of Parent Common Stock represented thereby, and no cash payment in lieu of
fractional shares shall be paid to any such holder pursuant to this Section 2.02 until the surrender of such
Certificate and/or In the Money Company Warrants, as applicable, in accordance with this Article II.  Subject to
the effect of applicable laws, following surrender of any such Certificate and/or In the Money Company Warrants,
as applicable, there shall be paid to the holder of the certificate representing the whole shares of Parent Common
Stock issued in exchange therefor without interest, (i) at the time of such surrender, the amount of any cash
payable in lieu of any fractional share of Parent Common Stock to which such holder is entitled pursuant to this
Section 2.02 and the amount of any dividends or other distributions with a record date after the Effective Time and
a payment date subsequent to such surrender payable with respect to such whole shares of Parent Common Stock.

 
(iii)  No further Ownership Rights in Company Common Stock.  All shares of Parent Common Stock issued upon

conversion of shares of Company Common Stock and In the Money Company Warrants in accordance with the
terms hereof, and all cash paid pursuant to this Section 2.02 in lieu of fractional shares, shall be deemed to have
been issued in full satisfaction of all rights pertaining to such Company Common Stock and/or In the Money
Company Warrants, and there shall be no further registration of transfers on the stock transfer books of the
Surviving Corporation of the Company Common Stock and In the Money Company Warrants which were
outstanding prior to the Effective Time.  If, after the Effective Time, Certificates are presented to the Surviving
Corporation for any reason, they shall be cancelled and exchanged as provided in this Article II.

 
(iv)  No Fractional Shares.  (i) No certificate or scrip representing fractional shares of Parent Common Stock shall be

issued upon the surrender for exchange of Certificates and/or In the Money Company Warrants, and such
fractional share interests shall not entitle the owner thereof to vote or to any rights of a stockholder of Parent.  In
lieu of such issuance of fractional shares, Parent shall pay each holder of Certificates and In the Money Company
Warrants an amount in cash equal to the product obtained by multiplying (a) the fractional share interest to which
such holder would otherwise be entitled (after taking into account all shares of Company Common Stock held
immediately prior to the Effective Time by such holder) by (b) the average of the closing sale prices for a share of
Parent Common Stock on the OTC Bulletin Board for the ten trading days immediately preceding the date of the
Effective Time.
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(b)  As soon as reasonably practicable after the determination of the amount of cash, if any, to be paid to holders of Certificates

and/or In the Money Company Warrants, as applicable, with respect to any fractional share interests, the Exchange Agent shall
make available such amounts to such holders of Certificates and/or In the Money Company Warrants, subject to and in
accordance with the terms of this Section 2.02.

 
(c)  Termination of Exchange Fund.  Any portion of the Exchange Fund deposited with the Exchange Agent pursuant to this Section

2.02 which remains undistributed to the holders of the Certificates and/or In the Money Company Warrants six months after the
Effective Time shall be delivered to Parent, upon demand, and any holders of Certificates and/or In the Money Company
Warrants who have not theretofore complied with this Article II shall thereafter look only to Parent and only as general
creditors thereof for payment of their claim for Parent Common Stock, cash in lieu of fractional shares of Parent Common
Stock and any dividends or distributions with respect to Parent Common Stock to which such holders may be entitled pursuant
to this Article II.

 
(d)  No Liability.  None of Parent, Merger Sub, the Company or the Exchange Agent shall be liable to any Person in respect of any

shares of Parent Common Stock (or dividends or distributions with respect thereto) or cash from the Exchange Fund delivered
to a public official pursuant to any applicable abandoned property, escheat or similar law.  If any Certificates and/or In the
Money Company Warrants shall not have been surrendered prior to three years after the Effective Time of the Merger, or
immediately prior to such earlier date on which any Merger Consideration, any cash in lieu of fractional shares of Parent
Common Stock or any dividends or distributions with respect to Parent Common Stock would otherwise escheat to or become
the property of any Governmental Entity, any such Merger Consideration or cash shall, to the extent permitted by applicable
law, become the property of the Surviving Corporation, free and clear of all claims or interest of any Person previously entitled
thereto.

 
(e)  Investment of Exchange Fund.  The Exchange Agent shall invest any cash included in the Exchange Fund, as directed by Parent

on a daily basis. Any interest and other income resulting from such investments shall be paid to Parent.
 

(f)  Adjustment Provisions.  In the event Parent changes (or establishes a record date for changing) the number of shares of Parent
Common Stock issued and outstanding prior to the Effective Time as a result of, including, without limitation, a forward or
reverse stock split, stock dividend, recapitalization or similar transaction with respect to the outstanding Parent Common Stock
and the record date therefor shall be prior to the Effective Time, the Common Stock Exchange Ratio shall be proportionately
adjusted.  If between the date hereof and the Effective Time, Parent shall merge, be acquired or consolidated with, by or into
any other corporation (a “Business Combination”) and the terms thereof shall provide that Parent Common Stock shall be
converted into or exchanged for the shares of any other corporation or entity, then provision shall be made as part of the terms
of such Business Combination so that security holders of the Company who would be entitled to receive shares of Parent
Common Stock pursuant to this Agreement shall be entitled to receive, in lieu of each share of Parent Common Stock issuable
to such security holders as provided herein, the same kind and amount of securities or assets as shall be distributable upon such
Business Combination with respect to one share of Parent Common Stock (provided that nothing herein shall be construed so
as to release the acquiring entity in any such Business Combination from its obligations under this Agreement as the successor
to Parent).
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2 . 0 3       Treatment of Company Options and Company Warrants .    Parent shall not assume any options to purchase shares of Company
Common Stock (the “Company Options”), even if such Company Options are outstanding immediately prior to the Effective Time and are
fully vested and exercisable immediately prior to the Effective Time.  All Company Options shall have been exercised or terminated prior to
the Closing Date.  The Company shall have taken all necessary action to implement and carry out the provisions of this Section 2.03,
including, without limitation, taking the actions described in Section 6.02(e).

Section 2.03 of the Company Disclosure Letter sets forth a list of the outstanding “in the money” warrants to purchase shares of Company
Common Stock (the “In the Money Company Warrants”).  At the Effective Time, the In the Money Company Warrants shall automatically
convert into the right to receive a portion of the Merger Consideration as provided in Section 2.01 above.  Except for the obligation to grant a
portion of the Merger Consideration to holders of the In the Money Company Warrants, Parent shall not assume either the In the Money
Company Warrants or the warrants to purchase shares of Company Common Stock (the “Company Warrants”), even if such Company
Warrants are outstanding immediately prior to the Effective Time and are fully vested and exercisable immediately prior to the Effective
Time.  The Company shall have taken all necessary action to implement and carry out the provisions of this Section 2.03, including, without
limitation, taking the actions described in Section 6.02(e).

2.04           Dissenting Shares.

(a) Subject to the provisions of Section 6.02(g) and notwithstanding any provision of this Agreement to the contrary, the shares of
any holder of Company Common Stock who has demanded and perfected appraisal rights of such shares in accordance with Delaware Law
and who, as of the Effective Time of the Merger, has not effectively withdrawn or lost such appraisal rights ("Dissenting Shares") shall not
be converted into or represent a right to receive Parent Common Stock pursuant to Section 2.01(c), but the holder thereof shall only be
entitled to such rights as are granted by Delaware Law, and the total number of shares of Parent Common Stock issuable as Merger
Consideration as provided in Section 2.01(c) shall be proportionately decreased.
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(b) Notwithstanding the foregoing, if any holder of shares of Company Common Stock who demands appraisal of such shares

under Delaware Law shall effectively withdraw the right to appraisal, then, as of the later of the Effective Time and the occurrence of such
event, such holder's shares shall automatically be converted into and represent only the right to receive Parent Common Stock, without
interest thereon, upon surrender of the Certificate representing such shares as provided in Section 2.01(c), and the total number of shares of
Parent Common Stock issuable as Merger Consideration as provided in Section 2.01(c) shall be proportionally increased to the extent such
number was previously decreased pursuant to Section 2.05(a) above with respect to such shares.

 
(c) The Company shall give Parent (i) prompt notice of any written demands for appraisal of any shares of Company Common

Stock, withdrawals of such demands, and any other instruments served pursuant to Delaware Law and received by the Company which relate
to any such demand for appraisal and (ii) the opportunity to participate in all negotiations and proceedings which take place prior to the
Effective Time with respect to demands for appraisal under Delaware Law.  The Company shall not, except with the prior written consent of
Parent or as may be required by applicable law, voluntarily make any payment with respect to any demands for appraisal of the Company
Common Stock or offer to settle or settle any such demands.

 
2.05           Withholding Rights.  Each of Parent and the Surviving Corporation shall be entitled to deduct and withhold from the consideration
otherwise payable pursuant to this Agreement to any holder of Company Common Stock such amounts as it is required to deduct and withhold
with respect to the making of such payment under the Code, or any provision of state, local or foreign Tax law.  To the extent that amounts are
so withheld by Parent or the Surviving Corporation, as the case may be, such withheld amounts shall be treated for all purposes of this
Agreement as having been paid to such holder in respect of which such deduction and withholding was made by Parent or the Surviving
Corporation, as the case may be.
 

ARTICLE III.
 

REPRESENTATIONS AND WARRANTIES
 

  3.01 Representations and Warranties of the Company and its Subsidiaries. Except as may be set forth in a disclosure letter (to the extent
each disclosure item therein is clearly marked to indicate the section, paragraph or subparagraph of this Agreement to which such
disclosure is an exception, referencing the same section, paragraph and subparagraph as used in this Agreement, in each case,
except to the extent that any such disclosure is reasonably discernable to apply to more than one section, paragraph or subparagraph
of this Agreement) delivered by the Company to Parent and Merger Sub at the time of execution of this Agreement (the “Company
Disclosure Letter”), the Company hereby represents and warrants to Parent and Merger Sub as follows:
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  (a) Organization; Standing and Corporate Power. The Company is duly organized, validly existing and in good standing under
the laws of the State of Delaware and has the requisite corporate power and authority to carry on its business as it is now
being conducted.  The Company is duly qualified or licensed to do business and is in good standing in each jurisdiction
(domestic or foreign) in which the nature of its business or the ownership or leasing of its properties makes such
qualification or licensing necessary, other than in such jurisdictions where the failure to be so qualified or licensed
(individually or in the aggregate) would not have a Material Adverse Effect with respect to the Company.  The Company
has delivered to Parent complete and correct copies of each of (i) the certificate of incorporation (including any Certificate
of Designations thereto) (the “Company Certificate”) and by-laws (the “Company By-laws”) of the Company, in each
case as amended and as currently in effect and (ii) the minute books of the Company which contain records of all meetings
held of, and other corporate actions taken by, its stockholders, board of directors and any committees appointed by its board
of directors.

  
  (b) Subsidiaries. Except as set forth in Section 3.01(b) of the Company Disclosure Letter, the Company does not own, directly

or indirectly, any capital stock or other ownership interest in any Person.

  (c) Capital Structure.  The authorized capital stock of the Company consists of (x) 100,000,000 shares of Company Common
Stock and (y) 6,000,000 shares of Company Preferred Stock.  As of the date hereof, there were:  (i) 45,798,412 shares of
Company Common Stock issued and outstanding; (ii) 0 shares of Company Preferred Stock issued and outstanding, (iii) 299
shares of Company Common Stock held in the treasury of the Company; (iv) 1,784,584 shares of Company Common Stock
reserved for issuance upon exercise of options available for grant pursuant to the Company’s stock option plans; (v) 7,376,488
shares of Company Common Stock issuable upon exercise of awarded but unexercised stock options; and (vi) warrants
representing the right to purchase 20,445,984 shares of Company Common Stock.  Except as set forth above, as of the date
hereof, there were no shares of capital stock or other equity securities of the Company issued, reserved for issuance or
outstanding.  All outstanding shares of capital stock of the Company are, and all shares which may be issued as described
above will be, when issued, duly authorized, validly issued, fully paid and nonassessable and not subject to preemptive rights. 
The shares of Company Common Stock to be issued in connection with the Merger (x) will, when issued, be duly authorized,
validly issued, fully paid and nonassessable and not subject to preemptive rights and (y) will be issued in compliance in all
material respects with all applicable federal and state securities laws and applicable rules and regulations promulgated
thereunder.  Except as set forth above and in (i) Section 3.01(c) of the Company Disclosure Letter and (ii) the Rights
Agreement dated as of August 13, 1999, between the Company and American Stock Transfer & Trust Company as Rights
Agent (the “Shareholder Rights Plan”), there are no outstanding securities, options, warrants, calls, rights, commitments,
agreements, arrangements or undertakings of any kind to which the Company is a party or by which it is bound obligating the
Company to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock or other equity or
voting securities of the Company or obligating the Company to issue, grant, extend, accelerate the vesting of or enter into any
such security, option, warrant, call, right, commitment, agreement, arrangement or undertaking.  There are no outstanding
contractual obligations, commitments, understandings or arrangements of the Company to repurchase, redeem or otherwise
acquire or make any payment in respect of any shares of capital stock of the Company.  As of the date hereof, all of the issued
and outstanding shares of common stock in Virium Pharmaceuticals Inc., a Subsidiary of the Company, are owned by the
Company, free and clear of any Lien, and as of the Closing Date, all of the common stock of Virium Pharmaceuticals Inc. will
be owned by the Company free and clear of any Lien.
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  (d) Authority; Noncontravention. The Company has the requisite corporate power and authority to enter into this Agreement

and to consummate the transactions contemplated hereby.  The execution and delivery of this Agreement by the Company
and the consummation by the Company of the transactions contemplated hereby have been duly authorized by all
necessary corporate action on the part of the Company.  This Agreement has been duly executed and delivered by the
Company and (assuming due authorization, execution and delivery by Parent and Merger Sub) constitutes a legal, valid and
binding obligation of the Company, enforceable against the Company in accordance with its terms, subject to the effects of
bankruptcy, insolvency, fraudulent conveyance, reorganization, moratorium and other similar laws affecting creditors’
rights generally and general equitable principles (whether considered in a proceeding in equity or at law).  The execution
and delivery of this Agreement does not, and the consummation by the Company of the transactions contemplated by this
Agreement and compliance by the Company with the provisions hereof will not, conflict with, or result in any breach or
violation of, or any default (with or without notice or lapse of time, or both) under, or give rise to a right of termination,
cancellation or acceleration of, or a “put” right with respect to any obligation under, or to a loss of a material benefit under,
or result in the creation of any pledge, claim, lien, charge, encumbrance or security interest of any kind or nature
whatsoever except for a Permitted Lien (collectively, “Liens”) upon any of the properties or assets of the Company under,
(i) the Company Certificate or Company By-laws, (ii) any agreement, contract, license, loan or credit agreement, note, note
purchase agreement, bond, mortgage, indenture, lease or other agreement, instrument, permit, concession, franchise or
license applicable to the Company or its properties or assets or (iii) subject to the governmental filings and other matters
referred to in the last sentence of this Section 3.01(d), any judgment, order, decree, statute, law, ordinance, rule, regulation
or arbitration award applicable to the Company or its properties or assets. Each Lien of the Company in excess of $5,000 is
set forth in Section 3.01(d) of the Company Disclosure Letter. No consent, approval, order or authorization of, or
registration, declaration or filing with, or notice to, any federal, state or local government or any court, administrative
agency or commission or other governmental authority or agency, domestic or foreign (a “Governmental Entity”) is
required by or with respect to the Company in connection with the execution and delivery of this Agreement by the
Company or the consummation by the Company of any of the transactions contemplated hereby or the performance by the
Company of its obligations hereunder, except for the filing of the Delaware Certificate of Merger with the Secretary of
State of the State of Delaware and appropriate documents with the relevant authorities of other states in which the
Company is qualified to do business.
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  (e) Company SEC Documents; Undisclosed Liabilities.  Since January 1, 2005, the Company has filed with the SEC all

reports, schedules, forms, statements and other documents required pursuant to the Securities Act and the Exchange Act
(collectively, and in each case including all exhibits and schedules thereto and documents incorporated by reference
therein, the “Company SEC Documents”).  As of their respective dates, the Company SEC Documents complied in all
material respects with the requirements of the Securities Act or the Exchange Act, as the case may be, and the rules and
regulations of the SEC promulgated thereunder applicable to such Company SEC Documents.  Except to the extent that
information contained in any Company SEC Document has been revised or superseded by a later filed Company SEC
Document, none of the Company SEC Documents (including any and all Company SEC Financial Statements included
therein) contains any untrue statement of a material fact or omits to state a material fact required to be stated therein or
necessary in order to make the statements therein, in the light of the circumstances under which they were made, not
misleading.  The financial statements of Company included in the Company SEC Documents (the “Company SEC
Financial Statements”) comply as to form in all material respects with applicable published accounting requirements and
the published rules and regulations of the SEC with respect thereto, have been prepared in accordance with GAAP, applied
on a consistent basis during the periods involved (except as may be indicated in the notes thereto) and fairly present the
financial position of the Company as of the dates thereof and the results of its operations and cash flows for the periods
then ended (subject, in the case of unaudited quarterly statements, to normal recurring year-end audit adjustments).  The
Company has no liabilities or obligations of any nature (whether accrued, absolute, contingent or otherwise) required by
GAAP to be recognized or disclosed on a balance sheet of the Company or in the notes thereto, except (i) liabilities
reflected in the audited balance sheet of the Company as of March 31, 2008, (ii) liabilities incurred since March 31, 2008,
in the ordinary course of business consistent with past practice and (iii) liabilities that would not be reasonably likely to
have a Material Adverse Effect with respect to the Company.
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  (f) Disclosure Controls and Procedures.  The Company maintains disclosure controls and procedures required by Rule 13a-15
and 15d-15 under the Exchange Act.  Such disclosure controls and procedures are designed to ensure that all material
information relating to the Company is made known to the Company’s chief executive officer and chief financial officer by
others within the Company, particularly during the period in which the Company’s applicable Exchange Act report is being
prepared, and effective, in that they provide reasonable assurance that information required to be disclosed by the
Company in the reports that it files or submits under the Exchange Act is recorded, processed, summarized and reported
within the time periods specified in the SEC’s rules and forms.  The Company’s management assessment was that
disclosure controls and procedures were effective as of March 31, 2008.

(g)  Information Supplied.  None of the information supplied or to be supplied by the Company in writing for inclusion or
incorporation by reference in (i) the registration statement on Form S-4 to be filed with the SEC by Parent in connection
with the issuance of Parent Common Stock in the Merger (the “Form S-4”) shall, at the time the Form S-4 becomes
effective under the Securities Act, contain any untrue statement of a material fact or omit to state anymaterial fact required
to be stated therein or necessary to make the statements therein not misleading or (ii) the Information Statement shall, at
(A) the date it is first mailed to the Company's stockholders and/or (B) at the time of the Stockholder Meeting, contain any
untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to
make the statements therein, in the light of the circumstances under which they are made, not misleading.  The Information
Statement shall comply as to form in all material respects with the requirements of the Exchange Act and the rules and
regulations promulgated thereunder, except that no representation is made by the Company with respect to statements made
or incorporated by reference therein based on information supplied in writing by Parent or Merger Sub specifically for
inclusion or incorporation by reference therein.

 
  (h) Absence of Certain Changes or Events.  Since March 31, 2008, there is not and has not been:  (i) any Material Adverse

Change with respect to the Company; (ii) any condition, event or occurrence which, individually or in the aggregate, could
reasonably be expected to have a Material Adverse Effect or give rise to a Material Adverse Change with respect to the
Company; (iii) any condition, event or occurrence which, individually or in the aggregate, could reasonably be expected to
prevent or materially delay the ability of the Company to consummate the transactions contemplated by this Agreement or
perform its obligations hereunder.
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(i)            Litigation; Labor Matters; Compliance with Laws.

  
  (i) Except as set forth in Section 3.01(i)(i) of the Company Disclosure Letter, there is no suit, action, claim, charge,

arbitration, investigation or proceeding pending before or, to the knowledge of the Company, threatened by, a
Governmental Entity, in each case with respect to the Company that, individually or in the aggregate, could
reasonably be expected to have a Material Adverse Effect with respect to the Company or prevent or materially
delay the ability of the Company to consummate the transactions contemplated by this Agreement or to perform
its obligations hereunder. There is no judgment, decree, citation, injunction, rule or order of any Governmental
Entity or arbitrator outstanding against the Company which, individually or in the aggregate, could reasonably be
expected to have a Material Adverse Effect with respect to the Company.

  
  (ii) Except as set forth in Section 3.01(i)(ii) of the Company Disclosure Letter (1) the Company is not a party to, or

bound by, any collective bargaining agreement, contract or other agreement or understanding with a labor union
or labor organization; (2) the Company is not the subject of any strike, grievance or other proceeding asserting
that the Company has committed an unfair labor practice or seeking to compel it to bargain with any labor
organization as to wages or conditions of employment; (3) there is no strike, work stoppage or other labor dispute
involving the Company or, to its knowledge, threatened; (4) no grievance is pending or, to the knowledge of the
Company, threatened against the Company which, individually or in the aggregate, could reasonably be expected
to have a Material Adverse Effect with respect to the Company; (5) the Company is in material compliance with
all applicable laws (domestic and foreign), agreements, contracts and policies relating to employment,
employment practices, wages, hours, immigration matters and terms and conditions of employment; (6) the
Company has paid in full to all employees of the Company all wages, salaries, commissions, bonuses, benefits
and other compensation due and payable to such employees under any policy, practice, agreement, plan, program,
statute or other law; (7) the Company is not liable for any severance pay or other payments to any employee or
former employee arising from the termination of employment under any benefit or severance policy, practice,
agreement, plan or program of the Company, nor will the Company have any liability which exists or arises, or
may be deemed to exist or arise, under any applicable law, contract or otherwise, as a result of or in connection
with the transactions contemplated hereunder or as a result of the termination by the Company of any Persons
employed by the Company on or prior to the Effective Time; and (8) the Company is in compliance with its
obligations pursuant to the Worker Adjustment and Retraining Notification Act of 1988 (“ WARN” ) and any
similar state or local laws, and all other employee notification and bargaining obligations arising under any statute
or otherwise.

  
  (iii) The business of the Company is not being conducted in violation of any law (domestic or foreign), ordinance or

regulation of any Governmental Entity in any material respect.
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 (j)             Employee Benefit Plans.
  

  (i) Section 3.01(j)(i) of the Company Disclosure Letter contains a true and complete list of each “employee benefit
plan” (within the meaning of Section 3(3) of ERISA) (including, without limitation, multiemployer plans within
t h e meaning of Section 3(37) of ERISA or any of its foreign equivalents)), stock purchase, stock option,
severance, employment, change-in-control, fringe benefit, collective bargaining, bonus, incentive, deferred
compensation and all other employee benefit plans, agreements, programs, policies or other arrangements
relating to employment, benefits or entitlements, whether or not subject to ERISA (including any funding
mechanism therefor now in effect or required in the future as a result of the transactions contemplated by this
Agreement or other activities taken by the Company on or prior to the date of this Agreement), sponsored by the
Company or any other entity such as a co-employer, whether formal or informal, oral or written, legally binding
or not under which any employee or former employee of the Company has any present or future right to benefits
based on such employee’s employment with the Company and under which the Company has any present or
future liability.  All such plans, agreements, programs, policies and arrangements are herein collectively referred
to as the “Company Plans.”

  
  (ii) With respect to each Company Plan, the Company has delivered to the Parent a current, accurate and complete

copy (or, to the extent no such copy exists, an accurate description) thereof and, to the extent applicable, (A) any
related trust agreement, annuity contract or other funding instrument; (B) the most recent determination letter
issued by the IRS; (C) any summary plan description and other material written communications (or a description
of any material oral communications) by the Company to its employees concerning the extent of the benefits
provided under a Company Plan; and (D) for the three most recent years (I) the Form 5500 and attached
schedules; (II) audited financial statements; (III) actuarial valuation reports; and (IV) attorney’s response to an
auditor’s request for information.

  
  (iii) (A) Neither the Company nor any member of its Controlled Group has or shall have, as of the Effective Time,

any obligation to any multiemployer plan (within the meaning of 4001(a)(3) of ERISA) or any collective
bargaining agreement; (B) neither the Company nor any member of its Controlled Group has incurred any
material withdrawal liability under Title IV of ERISA; and (C) neither the Company nor any member of its
Controlled Group has engaged in a transaction which could subject it to liability under ERISA Section 4212(c).
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  (iv) (A) Each Company Plan which is intended to meet the requirements for Tax-favored treatment under Subchapter
B of Chapter 1 of Subtitle A of the Code meets such requirements; and (B) the Company has received a favorable
determination from the IRS with respect to any trust intended to be qualified within the meaning of Code
Section 501(c)(9).

  
  (v) The Company has complied and currently complies in all material respects with the applicable continuation

requirements for its welfare benefit plans, including Section 4980B of the Code and Sections 601 through 608,
inclusive, of ERISA and any applicable state statutes maintaining health insurance continuation coverage for
employees and beneficiaries.

  
  (vi) Except as otherwise disclosed in Section 3.01(j)(vi) of the Company Disclosure Letter, none of the terms of the

Company Plans provides that the consummation of the transactions contemplated by this Agreement will, either
alone or in combination with another event, (A) entitle any of the Company’s employees or current or former
officers or directors to severance pay, unemployment compensation or any other payment, except as expressly
provided in this Agreement, or (B) accelerate the time of payment or vesting, or increase the amount of
compensation due any such employee or officer.

  
  (vii) Except as otherwise disclosed in Section 3.01(j)(vii) of the Company Disclosure Letter, no payment that is owed

or may become due to any director, officer, employee or agent of the Company will be non-deductible or subject
to tax under Section 280G, Section 4999 or Section 162(m) of the Code; nor will the Company be required to
“gross up” or otherwise compensate any such person because of the imposition of any excise tax on a payment to
such person.

  
  (vii) Each Company Plan is amendable and terminable at the sole discretion of the sponsor thereof without notice to

any participant or beneficiary.
  

  (ix) There is no suit, action, claim, charge, arbitration, investigation or proceeding (except with respect to benefits
payable in the normal operation of Company Plans and qualified domestic relations orders) against or involving
any Company Plan or asserting any rights or claims to benefits under any Company Plan that could give rise to
any material liability.

  
  (x) Except as disclosed in Section 3.01(j)(x) of the Company Disclosure Letter, there are no obligations or potential

liability under any Company Plan for providing welfare benefits after termination of employment to any
employee (or any beneficiary of an employee), including, but not limited to, retiree health and life insurance
coverage, but excluding continuation of health coverage required to be continued under Section 4980B of the
Code or other applicable law and insurance conversion privileges under state law. The assets of each Company
Plan which is funded are reported on their fair market value on the books and records of such Company Plan.
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  (xi) No individuals are currently providing, or have ever provided, services to the Company pursuant to a leasing
arrangement or similar type of arrangement. The Company has no obligation to provide benefits under any
Company Plan maintained for its employees to or for the benefit of any individual who has been treated as an
independent contractor by the Company.

 (k)             Taxes.
  

  (i) The Company has timely filed with the appropriate Governmental Entity all Tax Returns required to be filed by
it, each such Tax Return has been prepared in compliance with all applicable laws and regulations and all such
Tax Returns are true, accurate and complete in all material respects. The Company has (A) timely paid in full all
Taxes required to have been paid by it (whether or not such Taxes were shown to be due on such Tax Returns);
and (B) made adequate provision for all accrued Taxes not yet due.  The Company has made accruals for Taxes
on the Company SEC Financial Statements that are adequate to cover any Tax liability of the Company
determined in accordance with GAAP through the date of the applicable Company SEC Financial Statements,
and any Taxes of the Company arising after the date of the most recent Company SEC Financial Statements and
at or before the Effective Time have been or will be incurred in the ordinary course of the Company’s business.

  
  (ii) A s of the date of this Agreement, no federal, state, local or foreign audits, suits or other administrative

proceedings or court proceedings are presently pending with regard to any Taxes or Tax Returns of Parent, and
the Company has not received a written notice of any material pending or proposed claims, audits or proceedings
with respect to Taxes. The Company has not granted any outstanding extensions of the time in which any Tax
may be assessed or collected by any Tax authority. There is no action, suit, proceeding or audit with respect to
any Tax or, to the knowledge of the Company, threatened against or with respect to the Company.  The Company
has not received any notice of deficiency or assessment from any Governmental Entity for any amount of Tax that
has not been fully settled or satisfied, and to the knowledge of the Company no such deficiency or assessment is
proposed.

  
  (iii) No claim has been made in writing by any Governmental Entity in a jurisdiction where the Company does not

file Tax Returns that any such entity is, or may be, subject to taxation by that jurisdiction.
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  (1) Properties. The Company (i) has good and marketable title to all the properties and assets (A) reflected in the Company
Financial Statements as being owned by the Company (other than any such properties or assets sold or disposed of since
such date in the ordinary course of business consistent with past practice) or (B) acquired after March 31, 2008 which are
material to the Company’s business, free and clear of all Liens. The Company has good and valid leasehold interests in all
real property leases, subleases and occupancy agreements to which the Company is a party (the “Company Leases”) and is
in sole possession of the properties purported to be leased thereunder.  Section 3.01(l) of the Company Disclosure Letter
lists and describes briefly all Company Leases. Each Company Lease is in full force and effect and constitutes a legal, valid
and binding obligation of, and is legally enforceable against, the respective parties thereto. There is no uncured breach, and
no default exists, on the part of landlord under any of the Company Leases, and the Company has no knowledge of breach
or default or any event, condition or state of facts, which with the giving of notice or the passage of time, or both, would
constitute a breach or default by the Company under any Company Lease. There is no suit, action, arbitration or other
proceeding with respect to the Company Leases or the premises leased under the Company Leases. The Company has not
received notice and does not otherwise have knowledge of any pending, threatened or contemplated condemnation
proceeding affecting any premises leased by the Company or any part thereof or of any sale or other disposition of any
such leased premises or any part thereof in lieu of condemnation. The real property leased to the Company under the
Company Leases encompasses all real property used by the Company, and the Company does not own any real property
and does not have any options to purchase real property. The landlord under each of the Company Leases has performed all
initial improvements required to be performed by it under such Company Lease and all tenant improvements allowances
have been paid to the Company as tenant under such Company Lease. All insurance required to be maintained by the
Company under each of the Company Leases is in full force and effect.

  (m)  Environmental Matters.

  (i) The Company holds and is in compliance in all material respects with all Environmental Permits and the
Company is, and has been, otherwise in compliance with all Environmental Laws in all material respects and, to
the knowledge of the Company, there are no conditions that might prevent or interfere with such compliance in
the future.

  
  (ii) The Company has not received any Environmental Claim, and to the knowledge of the Company there is no

threatened Environmental Claim.
  

  (iii) The Company has not entered into any consent decree, order or agreement under any Environmental Law.
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  (iv) There are no (A) underground storage tanks, (B) polychlorinated biphenyls, (C) friable asbestos or asbestos-
containing materials, (D) sumps, (E) surface impoundments, (F) landfills or (G) sewers or septic systems present
at any facility currently leased, operated or otherwise used by the Company that could reasonably be expected to
give rise to liability of the Company under any Environmental Laws.

  
  (v) There are no past (including, without limitation, with respect to assets or businesses formerly owned, leased or

operated by the Company) or present actions, activities, events, conditions or circumstances, including, without
limitation, the release, threatened release, emission, discharge, generation, treatment, storage or disposal of
Hazardous Materials, that could reasonably be expected to give rise to liability of the Company under any
Environmental Laws.

  
  (vi) No modification, revocation, reissuance, alteration, transfer or amendment of the Environmental Permits, or any

review by, or approval of, any third party of the Environmental Permits is required in connection with the
execution or delivery of this Agreement or the consummation of the transactions contemplated hereby or the
continuation of the business of the Company following such consummation.

  
  (vii) Hazardous Materials have not been generated, transported, treated, stored, disposed of, arranged to be disposed

of, released or threatened to be released at, on, from or under any of the properties or facilities currently leased or
otherwise used by the Company, in violation of or so as could result in liability under, any Environmental Laws.

  
  (viii) The Company has not contractually assumed any liabilities or obligations under any Environmental Laws.

      (n)       Contracts; Debt Instruments.
  

  (i) The Company is not, and has not received any notice and has no knowledge that any other party is, in default in
any material respect under any contract, agreement, commitment, arrangement, lease, policy or other instrument
to which it is a party or by which it is bound; and, to the knowledge of the Company, there has not occurred any
event that with the lapse of time or the giving of notice or both would constitute such a default.

  
  (ii) The Company has delivered to Parent and Merger Sub (x) true, complete and correct copies of all loan or credit

agreements, notes, bonds, mortgages, indentures and other agreements and instruments pursuant to which any
Indebtedness of the Company is outstanding and (y) accurate information regarding the respective principal
amounts currently outstanding thereunder.

  
  (iii) The Company has delivered to Parent and Merger Sub true, complete and correct copies of all other contracts,

agreements, commitments, arrangements, leases, policies or other instruments that are material to the business of
the Company, including, without limitation, any non-compete agreement or any other agreement requiring
expenditures above $25,000.
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  (o) No Brokers.  No broker, investment banker, financial advisor or other Person (including, without limitation, SCO Capital

Partners LLC and/or its affiliates) is entitled to any broker’s finder’s, financial advisor’s or other similar fee or commission
in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of the
Company.

  
  (p) Intellectual Property.

  
(i) Section 3.01(p)(i) of the Company Disclosure Letter sets forth all Intellectual Property owned by the Company,

which is registered or filed with, or has been submitted to, any Governmental Entity, and all Intellectual Property
licensed from third parties by the Company, and the nature of the Company’s rights therein.

 
  (ii) The Company owns or has the right to use all Intellectual Property necessary for the Company to conduct its

business as it is currently conducted and consistent with past practice.
  

  (iii) All of the Intellectual Property used by the Company is subsisting and unexpired, free of all Liens, has not been
abandoned and, to the knowledge of the Company, does not infringe the intellectual property rights of any third
party. None of the Intellectual Property to the extent used by the Company is the subject of any license, security
interest or other agreement to which the Company is a party granting rights therein to any third party. No
judgment, decree, injunction, rule or order has been rendered by any U.S. federal or state or foreign
Governmental Entity which would limit, cancel or question the validity of, or the Company’s rights in and to any
Intellectual Property in any material respect. The Company has not received notice of any pending or threatened
suit, action or proceeding that seeks to limit, cancel or question the validity of, or the Company’s rights in and to
any Intellectual Property. The Company takes reasonable steps to protect, maintain and safeguard its Intellectual
Property, including any Intellectual Property for which improper or unauthorized disclosure would impair its
value or validity, and have executed appropriate agreements and made appropriate filings and registrations in
connection with the foregoing.

  (q) Government Licenses; Compliance With FDC Act and Other Regulatory Requirements.
  

  (i) The Company holds all material authorizations, consents, approvals, franchises, licenses and permits required
under applicable law or regulation for the operation of the business of the Company as presently operated (the
“Company Permits”).  All the Company Permits have been duly issued or obtained and are in full force and
effect, and the Company is in material compliance with the terms of all the Company Permits.  The Company has
not engaged in any activity that would cause revocation or suspension of any such Company Permits.  Neither the
execution, delivery nor performance of this Agreement shall adversely affect the status of any of the Company
Permits.
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  (ii) Without limiting the generality of the representations and warranties made in sub-paragraph (i) above, the

Company represents and warrants that (i) all Pharmaceutical Products that are subject to the jurisdiction of the
United States Food and Drug Administration (the “FDA”) are being developed, labelled, stored, tested and
distributed directly by the Company in substantial compliance with all applicable requirements under the Federal
Food, Drug and Cosmetic Act of 1938 (the “FDCA”), the Public Health Service Act of 1944 (the “PHSA”) and
all applicable similar state and foreign Legal Requirements, including those relating to investigational use,
premarket clearance and applications or abbreviated applications to market a new Pharmaceutical Product. 
“Pharmaceutical Products” shall mean all biological and drug candidates, compounds or products being
researched, tested, developed, manufactured or distributed by the Company, (ii) all preclinical studies and clinical
trials conducted by the Company have been, and are being, conducted in substantial compliance with the
requirements of Good Laboratory Practice and Good Clinical Practice and all requirements relating to protection
of human subjects contained in Title 21, Parts 50, 54, and 56 of the United States Code of Federal Regulations
(“C.F.R.”), in each case, to the extent required by applicable law and regulations, (iii) no Pharmaceutical Product
has been recalled, suspended, or discontinued as a result of any action by the FDA or any other similar foreign
Governmental Entity by the Company, or (iv) since December 31, 2005, neither the Company nor, to the
knowledge of the Company, any of its officers, key employees or agents has been convicted of any crime or
engaged in any conduct that has resulted, or would reasonably be expected to result, in debarment under 21
U.S.C. Section 335a or any similar state law or regulation under 42 U.S.C. Section 1320a-7.

 
  (r) Insurance. The Company maintains insurance policies (each, a “Company Insurance Policy”) with reputable insurance

carriers against all risks of a character and in such amounts as are usually insured against by similarly situated companies in
the same or similar businesses. Each Company Insurance Policy is in full force and effect and is set forth in
Section 3.01(q) of the Company Disclosure Letter.

  
  (s) Disclaimer of Other Representations and Warranties.  The representations and warranties contained in this Section 3.01,

and in the Officer’s Certificate and Secretary’s Certificate to be delivered by the Company under this Agreement, do not
contain any untrue statement of material fact or omit to state any material fact necessary in order to make the statements
and information contained therein not misleading.  Parent and Merger Sub acknowledge and agree that the Company has
made no representation or warranty in connection with this Agreement or the transactions contemplated hereby other than
as set forth in this Section 3.01.
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  3.02 Representations and Warranties of Parent and Merger Sub.  Except as set forth in the disclosure letter (to the extent each disclosure

item therein is clearly marked to indicate the section, paragraph or subparagraph of this Agreement to which such disclosure is an
exception, referencing the same section, paragraph and subparagraph as used in this Agreement, in each case, except to the extent
that any such disclosure is reasonably discernable to apply to more than one section, paragraph or subparagraph of this Agreement)
delivered by Parent and Merger Sub to Holdings and the Company at the time of execution of this Agreement (the “Parent
Disclosure Letter”) or in the Parent SEC Documents filed on or after January 1, 2007, Parent and Merger Sub represent and
warrant to Holdings and the Company as follows:

(a)  Organization, Standing and Corporate Power.  Each of Parent and Merger Sub is duly organized, validly existing and in
good standing under the laws of the jurisdiction in which it is organized and has the requisite corporate power and authority
to carry on its business as now being conducted.  Each of Parent and Merger Sub is duly qualified or licensed to do
business and is in good standing in each jurisdiction (domestic or foreign) in which the nature of its business or the
ownership or leasing of its properties makes such qualification or licensing necessary, other than in such jurisdictions
where the failure to be so qualified or licensed (individually or in the aggregate) would not have a Material Adverse Effect
with respect to Parent.  Parent has made available to the Company complete and correct copies of its certificate of
incorporation and by-laws and the certificate of incorporation and by-laws of Merger Sub.

(b)  Capital Structure.  As of the date of this Agreement, the authorized capital stock of Parent consists of (i) 100,000,000,000
shares of Parent Common Stock and (ii) 2,000,000 shares of Parent Preferred Stock.  As of the close of business on June
30, 2008, there were: (i) 5,648,781 shares of Parent Common Stock issued and outstanding, (ii) 11,666,195 shares of
Parent Common Stock issuable upon conversion of 3,227.3617 shares of Parent Preferred Stock, (iii) 163 shares of Parent
Common Stock held in the treasury of Parent; (iv) 52,818 shares of Parent Common Stock reserved for issuance pursuant
to Parent's stock option plans (collectively, the "Parent Stock Plans"); (v) 1,293,820 shares of Parent Common Stock
issuable upon exercise of awarded but unexercised stock options; and (vi) warrants representing the right to purchase
9,461,725 shares of Parent Common Stock;  Except as set forth above, as of the close of business on June 30, 2008 there
were no shares of capital stock or other equity securities of Parent issued, reserved for issuance or outstanding.  All
outstanding shares of capital stock of Parent are, and all shares which may be issued as described above shall be, when
issued, duly authorized, validly issued, fully paid and nonassessable and not subject to preemptive rights.  The shares of
Parent Common Stock to be issued in connection with the Merger (x) shall, when issued, be duly authorized, validly issued,
fully paid and nonassessable and not subject to preemptive rights, and (y) shall be issued in compliance in all material
respects with all applicable federal and state securities laws and applicable rules and regulations promulgated
thereunder.  As of the Effective Time of the Merger, the Board of Directors of Parent shall have reserved for issuance a
number of shares of Parent Common Stock as is required by the Company Warrants to be assumed by Parent pursuant to
Section 2.03.  Except as set forth above and in the Rights Agreement, dated as of October 31, 2001, between Parent and the
American Stock Transfer & Trust Company, there are no outstanding securities, options, warrants, calls, rights,
commitments, agreements, arrangements or undertakings of any kind to which Parent is a party or by which it is bound
obligating Parent to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock or other
equity or voting securities of Parent or obligating Parent to issue, grant, extend, accelerate the vesting of or enter into any
such security, option, warrant, call, right, commitment, agreement, arrangement or undertaking.  There are no outstanding
contractual obligations, commitments, understandings or arrangements of Parent to repurchase, redeem or otherwise
acquire or make any payment in respect of any shares of capital stock of Parent.

As of the date hereof, the authorized capital stock of Merger Sub consists of 1,000 shares of common stock, par value $0.01
per share, 100 of which have been validly issued, are fully paid and nonassessable and are owned by Parent, free and clear of
any Lien, and as of the Closing Date, all the issued and outstanding shares of the common stock of Merger Sub shall be
owned by Parent free and clear of any Lien.
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(c)  Authority; Noncontravention.  Parent and Merger Sub have all requisite corporate power and authority to enter into this

Agreement and to consummate the transactions contemplated hereby.  The execution and delivery of this Agreement by
Parent and Merger Sub and the consummation by Parent and Merger Sub of the transactions contemplated hereby have
been duly authorized by all necessary corporate action on the part of Parent and Merger Sub.  This Agreement has been
duly executed and delivered by each of Parent and Merger Sub, as applicable, and (assuming due authorization, execution
and delivery by the Company) constitute valid and binding obligations of Parent and Merger Sub, as applicable,
enforceable against them in accordance with their terms, subject to the effects of bankruptcy, insolvency, fraudulent
conveyance, reorganization, moratorium and other similar laws affecting creditors' rights generally, general equitable
principles (whether considered in a proceeding in equity or at law) and an implied covenant of good faith and fair
dealing.  The execution and delivery of this Agreement does not, and the consummation by Parent and Merger Sub of the
transactions contemplated by this Agreement and compliance by Merger Sub with the provisions of this Agreement shall
not, conflict with, or result in any breach or violation of, or default (with or without notice or lapse of time, or both) under,
or give rise to a right of termination, cancellation or acceleration of, or a "put" right with respect to any obligation under, or
to a loss of a material benefit under, or result in the creation of any Lien upon any of the properties or assets of Parent or
Merger Sub under (i) the certificate of incorporation or by-laws of Parent or Merger Sub, (ii) any loan or credit agreement,
note, bond, mortgage, indenture, lease or other agreement, instrument, permit, concession, franchise or license applicable to
Parent or Merger Sub or any of their respective properties or assets or (iii) subject to the governmental filings and other
matters referred to in the following sentence, any judgment, order, decree, statute, law, ordinance, rule, regulation or
arbitration award applicable to Parent or Merger Sub or their respective properties or assets, other than, in the case of
clauses (ii) and (iii), any such conflicts, breaches, violations, defaults, rights, losses or Liens that individually or in the
aggregate would not have a Material Adverse Effect with respect to Parent or prevent or materially delay the ability of
Parent and Merger Sub to consummate the transactions contemplated by this Agreement or perform their respective
obligations hereunder.  No consent, approval, order or authorization of, or registration, declaration or filing with, or notice
to, any Governmental Entity is required by or with respect to Parent or Merger Sub in connection with the execution and
delivery of this Agreement by Parent and Merger Sub or the consummation by Parent and Merger Sub of any of the
transactions contemplated hereby, except for (i) such filings, if any, may be required under the HSR Act and the filing of
any required applications, if any, by Parent and Merger Sub pursuant to antitrust or similar laws in such foreign
jurisdictions as necessary, (ii) the filing with the SEC of (A) the Form S-4 and (B) such reports under the Exchange Act as
may be required in connection with this Agreement and the transactions contemplated hereby, (iii) the filing of the
Certificate of Merger with the Secretary of State of the State of Delaware and appropriate documents with the relevant
authorities of other states in which Parent is qualified to do business, (iv) such other consents, approvals, orders,
authorizations, registrations, declarations, filings or notices as may be required under the "takeover" or "blue sky" laws of
various states and (v) such other consents, approvals, orders, authorizations, registrations, declarations, filings or notices
the failure of which to make or obtain, individually or in the aggregate, could not reasonably be expected to (x) prevent or
materially delay consummation of the Merger or the other transactions contemplated hereby or performance of Parent's and
Merger Sub's obligations hereunder or (y) have a Material Adverse Effect with respect to Parent.
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(d)  Parent SEC Documents; Undisclosed Liabilities.  Parent has filed with the SEC all reports, schedules, forms, statements

and other documents required pursuant to the Securities Act and the Exchange Act since January 1, 2005 (collectively, and
in each case including all exhibits and schedules thereto and documents incorporated by reference therein, the "Parent
SEC Documents").  As of their respective dates, the Parent SEC Documents (other than the Parent SEC Financial
Statements) complied in all material respects with the requirements of the Securities Act or the Exchange Act, as the case
may be, and the rules and regulations of the SEC promulgated thereunder applicable to such Parent SEC
Documents.  Except to the extent that information contained in any Parent SEC Document has been revised or superseded
by a later filed Parent SEC Document, none of the Parent SEC Documents (including any Parent SEC Financial Statements
included therein) contains any untrue statement of a material fact or omits to state a material fact required to be stated
therein or necessary in order to make the statements therein, in the light of the circumstances under which they were made,
not misleading.  The consolidated financial statements of Parent included in all Parent SEC Documents filed since January
1, 2005 (the "Parent SEC Financial Statements") comply as to form in all material respects with applicable published
accounting requirements and the published rules and regulations of the SEC with respect thereto, have been prepared in
accordance with generally accepted accounting principles as applied in the United States (except, in the case of unaudited
consolidated quarterly statements, as permitted by Form 10-Q of the SEC), applied on a consistent basis during the periods
involved (except as may be indicated in the notes thereto) and fairly present the consolidated financial position of Parent
and its consolidated subsidiaries as of the dates thereof and the consolidated results of their operations and cash flows for
the periods then ended (subject, in the case of unaudited quarterly statements, to normal recurring year-end audit
adjustments).  Neither Parent nor any of its Subsidiaries has any liabilities or obligations of any nature (whether accrued,
absolute, contingent or otherwise) required by generally accepted accounting principles as applied in the United States to
be recognized or disclosed on a consolidated balance sheet of Parent and its Subsidiaries or in the notes thereto, except (i)
liabilities reflected in the audited consolidated balance sheet of Parent as of December 31, 2006 and (ii) liabilities incurred
since December 31, 2006, in the ordinary course of business consistent with past practice.

(e)  Information Supplied.  None of the information supplied or to be supplied by Parent or Merger Sub in writing for inclusion
or incorporation by reference in (i) the Form S-4 shall, at the time the Form S-4 becomes effective under the Securities
Act, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or
necessary to make the statements therein not misleading or (ii) the Information Statement shall, (A) at the date it is first
mailed to the Company's stockholders and/or (B) at the time of the Stockholder Meeting, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in
the light of the circumstances under which they are made, not misleading.  The Form S-4 shall comply as to form in all
material respects with the requirements of the Securities Act and the rules and regulations promulgated thereunder, except
that no representation is made by Parent or Merger Sub with respect to statements made or incorporated by reference
therein based on information supplied in writing by the Company specifically for inclusion or incorporation by reference
therein.

(f)  Absence of Certain Changes or Events.  Since March 31, 2008, there is not and has not been: (i) any Material Adverse
Change with respect to Parent; (ii) any condition, event or occurrence which, individually or in the aggregate, could
reasonably be expected to have a Material Adverse Effect or give rise to a Material Adverse Change with respect to Parent;
(iii) any condition, event or occurrence which, individually or in the aggregate, could reasonably be expected to prevent or
materially delay the ability of Parent and Merger Sub to consummate the transactions contemplated by this Agreement or
perform their respective obligations hereunder.
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(g)  Litigation; Compliance with Laws.

Except as set forth on Schedule 3.02(g) of the Parent Disclosure Schedules, there is no suit, action, claim, charge, arbitration,
investigation or proceeding pending before a Governmental Entity, and, to the knowledge of Parent, no suit, action, claim,
charge, arbitration, investigation or proceeding pending, in each case with respect to Parent or any of its Subsidiaries that,
individually or in the aggregate, could reasonably be expected to have a Material Adverse Effect with respect to Parent or
prevent or materially delay the ability of Parent and Merger Sub to consummate the transactions contemplated by this
Agreement or to perform their respective obligations hereunder, nor is there any judgment, decree, citation, injunction, rule or
order of any Governmental Entity or arbitrator outstanding against Parent or any of its Subsidiaries which, individually or in
the aggregate, could reasonably be expected to have, a Material Adverse Effect with respect to Parent.  The businesses of
Parent and its Subsidiaries are not being conducted in violation of any law (domestic or foreign), ordinance or regulation of
any Governmental Entity, except for possible violations which, individually or in the aggregate, do not and would not have a
Material Adverse Effect with respect to Parent.

(h)  Interim Operations of Merger Sub.  Merger Sub was formed on July 10, 2008 solely for the purpose of engaging in the
transactions contemplated hereby, has engaged in no other business activities and has conducted its operations only as
contemplated hereby.

(i)  Required Vote.  This Agreement has been approved by Parent, as the sole stockholder of Merger Sub. No other vote of
holders of any class or series of securities of Parent or Merger Sub is necessary to approve this Agreement, the Merger and
the transactions contemplated hereby.
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(j)  Taxes.  Parent has timely filed all Tax Returns required to be filed by it, each such Tax Return has been prepared in

compliance with all applicable laws and regulations, and all such Tax Returns are true, accurate and complete in all
respects.  Parent has paid all Taxes shown to be due on such Tax Returns.  Parent has made accruals for Taxes on the
Parent SEC Financial Statements that are adequate to cover any Tax liability of Parent determined in accordance with
generally accepted accounting principles through the date of the applicable Parent SEC Financial Statements, and any
Taxes of Parent arising after the date of the most recent Parent SEC Financial Statements and at or before the Effective
Time of the Merger have been or will be incurred in the ordinary course of Parent's business.  Parent has timely withheld
and timely paid all Taxes that are required to have been withheld and paid by it in connection with amounts paid or owing
to any employee, independent contractor, creditor or other person.  No outstanding deficiency or adjustment in respect of
Taxes has been proposed, asserted or assessed by any Tax authority against Parent.  Parent has not granted any outstanding
extensions of the time in which any Tax may be assessed or collected by any Tax authority.  There is no action, suit,
proceeding, or audit with respect to any Tax now in progress, pending or, to the knowledge of Parent, threatened against or
with respect to Parent.  Neither Parent nor any of its Subsidiaries has ever been a member of any affiliated group of
corporations (as defined in Section 1504(a) of the Code) other than a group of which Parent was the common
parent.  Neither Parent nor any of its Subsidiaries has ever filed or been included in a combined, consolidated or unitary
Tax Return other than with respect to a group of which Parent was the common parent.  Parent is neither a party to nor
bound by any Tax sharing agreement or Tax allocation agreement.  Neither Parent nor any of its Subsidiaries is presently
liable, nor does Parent or any of its Subsidiaries have any potential liability, for the Taxes of another person (i) under
Treasury Regulations Section 1.1502-6 or comparable provision of state, local or foreign law, except with respect to a
group of which Parent was the common parent, (ii) as transferee or successor, or (iii) by contract or indemnity or otherwise
(other than pursuant to contracts entered into with customers, vendors, real property lessors, or other third parties the
principal purpose of which is not to address Tax matters).  Parent has not participated, within the meaning of Treasury
Regulations Section 1.6011-4(c), in (i) any "reportable transaction" within the meaning of Section 6011 of the Code and the
Treasury Regulations thereunder, (ii) any "confidential corporate tax shelter" within the meaning of Section 6111 of the
Code and the Treasury Regulations thereunder, (iii) any "potentially abusive tax shelter" within the meaning of Section
6112 of the Code and the Treasury Regulations thereunder, or (iv) any transaction identified as a "transaction of interest"
within the meaning of proposed Treasury Regulations Section 1.6011-4(b)(6).  Parent will not be required, as a result of a
change in method of accounting for any period ending on or before or including the Effective Time of the Merger, to
include any adjustment under Section 481(c) of the Code (or any similar or corresponding provision or requirement under
any other Tax law) in Taxable income for any period ending on or after the Effective Time of the Merger.  Parent will not
be required to include any item of income in Taxable income for any Taxable period (or portion thereof) ending after the
Closing Date as a result of any (i) prepaid amount received on or prior to the Closing Date, or (ii) "closing agreement"
described in Section 7121 of the Code (or any similar or corresponding provision of any other Tax law).  Parent has never
been either a "distributing corporation" or a "controlled corporation" in connection with a distribution of stock qualifying
for Tax-free treatment, in whole or in part, pursuant to Section 355 of the Code.  Parent is not and has not been a United
States real property holding corporation within the meaning of Code Section 897(c)(2), during the applicable period
specified in Code Section 897(c)(1)(A)(ii).  For purposes of this Section 3.02(j), references to Parent shall be deemed to
include Parent and all of its Subsidiaries except where the context indicates otherwise.
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(k)  No Brokers.  No broker, investment banker, financial advisor or other Person (including, without limitation, SCO Capital

Partners LLC and its affiliates) is entitled to any broker's finder's, financial advisor's or other similar fee or commission in
connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of
Parent.  Parent hereby indemnifies the Company and holds the Company harmless from and against any and all claims,
liabilities or obligations with respect to any other fee, commission or expense asserted by any Person on the basis of any
act or statement alleged to have been made by Parent or its affiliates.

(l)  Disclaimer of Other Representations and Warranties.  The representations and warranties contained in this Section 3.02,
and in the Officer’s Certificate and Secretary’s Certificate to be delivered by the Parent under this Agreement, do not
contain any untrue statement of material fact or omit to state any material fact necessary in order to make the statements
and information contained therein not misleading.  The Company acknowledges and agrees that the Parent and Merger Sub
have made no representation or warranty in connection with this Agreement or the transactions contemplated hereby other
than as set forth in this Section 3.02.

 

ARTICLE IV.

COVENANTS RELATING TO CONDUCT OF BUSINESS PRIOR TO MERGER

4.01  Conduct of Business by the Company.

(a)  During the period from the date of this Agreement to the Effective Time (except as otherwise expressly contemplated by the
terms of this Agreement or agreed to in writing by Parent), the Company shall, and shall cause its Subsidiaries to, act and
carry on their respective businesses in the ordinary course of business consistent with past practice and use its and their
respective reasonable best efforts to preserve substantially intact their current business organizations, keep available the
services of their current officers and employees and preserve their relationships with customers, supplies, licensors, licensees,
advertisers, distributors and others having significant business dealings with them.  Without limiting the generality of the
foregoing, during the period from the date of this Agreement to the Effective Time, except as otherwise expressly
contemplated by the terms of this Agreement, the Company Disclosure Schedule or agreed to in writing by Parent, the
Company shall not, and shall not permit any of its Subsidiaries to:
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(i)  (x) declare, set aside or pay any dividends on, or make any other distributions in respect of, any of its capital
stock, other than dividends and distributions by a direct or indirect wholly-owned domestic Subsidiary of the
Company to its parent, (y) split, combine or reclassify any capital stock of the Company or any Subsidiary or issue or
authorize the issuance of any other securities in respect of, in lieu of or in substitution for shares of capital stock of
the Company or any Subsidiary, or (z) purchase, redeem or otherwise acquire any shares of capital stock of the
Company or any of its Subsidiaries or any other securities thereof or any rights, warrants or options to acquire any
such shares or other securities;

 
(ii)  authorize for issuance, issue, deliver, sell, pledge or otherwise encumber any such shares of its capital stock or
the capital stock of any of its Subsidiaries, any other voting securities or any securities convertible into, or any rights,
warrants or options to acquire, any shares, voting securities or convertible securities or any other securities or equity
equivalents (including, without limitation, stock appreciation rights), other than the issuance of Company Common
Stock upon (a) the exercise of Company Stock Options awarded but unexercised on the date of this Agreement in
accordance with their present terms, or (b) the conversion of the Company Warrants awarded but unexercised on the
date of this Agreement in accordance with their present terms;

 
(iii)  amend the Certificate of Incorporation, By-laws or other comparable charter or organizational documents of the
Company or any Subsidiary;

 
(iv) acquire or agree to acquire by merging or consolidating with, or by purchasing a substantial portion of the stock
or assets of, or by any other manner, any business or any corporation, partnership, joint venture, association or other
business organization or division thereof;

 
(v) sell, lease, license, mortgage or otherwise encumber or subject to any Lien or otherwise dispose of any of its
properties or assets, except sales of inventory and receivables in the ordinary course of business consistent with past
practice;

 
(vi)  (A) incur any Indebtedness or guarantee any Indebtedness of another Person or amend, terminate or seek a
waiver with respect to any existing agreement of the Company evidencing Indebtedness of the Company, issue or
sell any debt securities or warrants or other rights to acquire any debt securities of the Company or any of its
Subsidiaries, guarantee any debt securities of another Person, enter into any "keep well" or other agreement to
maintain any financial statement condition of another Person or enter to any arrangement having the economic effect
of any of the foregoing, except for intercompany Indebtedness between the Company and its wholly-owned
Subsidiaries or between such wholly-owned Subsidiaries, or (B) make any loans, advances or capital contributions
to, or investments in, any other Person;
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(vii)  acquire or agree to acquire any assets, other than inventory in the ordinary course of business consistent with
past practice, or make or agree to make any capital expenditures;

 
(viii)  pay, discharge or satisfy any claims (including claims of stockholders), liabilities or obligations (absolute,
accrued, asserted or unasserted, contingent or otherwise), except for the payment, discharge or satisfaction of (x)
liabilities or obligations in the ordinary course of business consistent with past practice or in accordance with their
terms as in effect on the date hereof or (y) claims settled or compromised to the extent permitted by Section 4.01(a)
(xii), or, except as set forth in the Company Disclosure Letter, waive, release, grant, or transfer any rights of material
value or modify or change in any material respect any existing material license, lease, contract or other document;

 
(ix)  adopt a plan of complete or partial liquidation or resolutions providing for or authorizing such a liquidation or a
dissolution, merger, consolidation, restructuring, recapitalization or reorganization;

 
(x)  enter into or amend any collective bargaining agreement;

 
(xi) change any material accounting principle used by it, except as required by generally accepted accounting
principles as applied in the United States;

 
(xii)  settle or compromise any litigation (whether or not commenced prior to the date of this Agreement);

 
(xiii) engage in any transaction with, or enter into any agreement, arrangement, or understanding with, directly or
indirectly, any of the Company's affiliates (other than Subsidiaries of the Company);

 
(xiv)  transfer to any Person any rights to its Intellectual Property;

 
(xv)  enter into or amend any agreement pursuant to which any other party is granted exclusive marketing or other
exclusive rights of any type or scope with respect to any of its products or technology;

 
(xvi)  make any material Tax election or settle or compromise any material federal, state, local or foreign Tax
liability; or

 
(xvii)  authorize, or commit or agree to take, any of the foregoing actions.
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 (b) Changes in Employment Arrangements.  Except as otherwise agreed to in writing by Parent, neither the Company nor any

of its Subsidiaries shall adopt or amend (except as may be required by law) any bonus, profit sharing, compensation, stock
option, pension, retirement, deferred compensation, employment or other employment benefit plan, agreement, trust, fund
or other arrangement for the benefit or welfare of any employee, director or former director or employee or increase the
compensation or fringe benefits of any director, employee or former director or employee or pay any benefit not required
by any existing plan, arrangement or agreement.

 
 (c) Severance.  Except as set forth in Section 3.01(i)(ii) and/or 3.01(j)(vi) or (x) of the Company Disclosure Schedule, neither

the Company nor any of its Subsidiaries shall grant any new or modified severance or termination arrangement or increase
or accelerate any benefits payable under its severance or termination pay policies in effect on the date hereof.

 
 (d) WARN.  Neither the Company nor any of its Subsidiaries shall effectuate a "plant closing" or "mass layoff," as those

terms are defined in WARN, affecting in whole or in part any site of employment, facility, operating unit or employee of
the Company or any Subsidiary, without notifying Parent in advance and without complying with the notice requirements
and other provisions of WARN and any similar state or local law.

 
 (e) Tax Free Reorganization Treatment.  The Company and Parent shall not, and shall not permit any of their respective

Subsidiaries to, intentionally take or cause to be taken any action not otherwise consistent with the transactions
contemplated by this Agreement which could reasonably be expected to prevent the Merger from qualifying as a
"reorganization" within the meaning of Section 368(a) of the Code.

 
 (f) Other Actions.  Neither the Company nor Parent shall, or shall permit any of its Subsidiaries to, intentionally take any

action that could reasonably be expected to result in any of its representations and warranties set forth in this Agreement
being or becoming untrue in any material respect, or in any of the conditions to the Merger set forth in Article VI not being
satisfied; provided that the Company and its Board of Directors shall not be required to take or be prohibited from taking
any action to the extent that such action is not required to be taken or is permitted, as applicable, pursuant to Section 5.06
o f this Agreement.  The Company and Parent shall promptly advise the other party orally and in writing of (i) any
representation or warranty becoming untrue, (ii) the failure by such party to comply with any covenant, condition or
agreement hereunder and (iii) any event which could reasonably be expected to cause the conditions set forth in Article VI
not being satisfied; provided, however, that no such notice shall affect the representations, warranties, covenants and
agreement of the parties or the conditions to their obligations hereunder.
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ARTICLE V.

 
ADDITIONAL AGREEMENTS

 
5.01     Preparation of Form S-4 and Information Statement; Company Financial Statements.

(a)  As soon as practicable following the date of this Agreement, Parent and the Company shall prepare the Information Statement
and the Form S-4, and Parent shall file with the SEC the Form S-4, in which the Information Statement shall be included. Each
party shall notify the other party promptly upon the receipt of any comments from the SEC or its staff and of any request by the
SEC or its staff or any government officials for amendments or supplements to the Form S-4 or the Information Statement, or
for any other filing or for additional information and shall supply the other party with copies of all correspondence between
such party or any of its representatives, on the one hand, and the SEC, or its staff or any other government officials, on the other
hand, with respect to the Form S-4, the Information Statement, the Merger or any other filing.  Parent and the Company shall
each use its reasonable best efforts to have the Form S-4 declared effective under the Securities Act as promptly as practicable
after such filing.  The Company shall use its reasonable best efforts to cause the Information Statement to be mailed to the
Company's stockholders as promptly as practicable after the Form S-4 is declared effective under the Securities Act.  Parent
shall also take any action (other than qualifying to do business in any state in which it is not now so qualified or filing a general
consent to service of process) required to be taken under any applicable state securities laws in connection with the registration
and qualification of the Parent Common Stock to be issued in the Merger, and the Company shall furnish all information
relating to the Company and its stockholders as may be reasonably requested in connection with any such action.

(b)  The Company’s Board of Directors may withdraw or modify such recommendation if the Board of Directors of the Company
shall have concluded in good faith on the basis of advice from outside counsel that such action is required in order to satisfy its
fiduciary duties to the stockholders of the Company under applicable law.  Any such recommendation shall be included in the
Information Statement.

(c)  The Company shall use its reasonable best efforts to promptly (i) prepare all financial statements of the Company required for
the Parent to timely file with the SEC the financial statements required under Items 2.01 and 9.01 of Form 8-K including,
without limitation, the Company Financial Statements in compliance with Regulation S-X promulgated under the Securities
Act and (ii) obtain the consent of Vitale, Caturano & Company, Ltd. and any other required consents of accountants to use their
opinion with respect to the Company Financial Statements in any SEC filings that may be necessary in connection with the
transactions contemplated by this Agreement.
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5.02  Access to Information; Confidentiality.
  

Each of the Company and Parent shall, and shall cause its officers, employees, counsel, financial advisors and other representatives to
afford to the other party and its representatives reasonable access during normal business hours, during the period prior to the Effective
Time to its properties, books, contracts, commitments, personnel and records, and, during such period, each of the Company and Parent
shall, and shall cause its officers, employees and representatives to furnish promptly to the other documents filed by it during such
period pursuant to the requirements of federal or state securities laws and (ii) all other information concerning its business, properties,
financial condition, operations and personnel as such other party may from time to time reasonably request. Each of the Company and
Parent shall hold, and shall cause its respective directors, officers, employees, accountants, counsel, financial advisors and other
representatives and Affiliates to hold, any nonpublic information in confidence to the extent required by, and in accordance with, the
provisions of the confidentiality agreement between Parent and the Company (the “Confidentiality Agreement”). No investigation
pursuant to this Section 5.02 shall affect any representations or warranties of the parties herein or the conditions to the obligations of
the parties hereto.
 

  5.03 Reasonable Best Efforts. Upon the terms and subject to the conditions set forth in this Agreement, each of the parties agrees to use
its reasonable best efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate with the
other parties in doing, all things necessary, proper or advisable under applicable laws and regulations to consummate and make
effective, in the most expeditious manner practicable, the Merger and the other transactions contemplated by this Agreement,
including (i) obtaining all consents, approvals, waivers, licenses, permits or authorizations as are required to be obtained (or, which
if not obtained, would result in an event of default, termination or acceleration of any agreement or any put right under any
agreement) under any applicable law or regulation or from any Governmental Entities or third parties in connection with the
transactions contemplated by this Agreement, (ii) defending any lawsuits or other proceedings challenging this Agreement,
(iii) accepting and delivering additional instruments necessary to consummate the transaction contemplated by this Agreement, and
(iv) satisfying the conditions to closing set forth under Article V hereof.

  5.04 Indemnification of Company Directors and Officers.
  

  (a) From and after the Effective Time, Parent and the Surviving Corporation shall jointly and severally indemnify, defend and
hold harmless each person who is now, or has been at any time prior to the date hereof or who becomes prior to the
Effective Time eligible for indemnification pursuant to the Company Certificate and Company By-laws (or comparable
organizational documents) of the Company or any agreement of indemnification with the Company, in each case as the
same existed on the date of this Agreement (the “Indemnified Parties”) against (i) all losses, claims, fines, damages,
costs, expenses (including, without limitation, reasonable attorneys’ fees), liabilities or judgments, or amounts that are
paid in settlement of or in connection with any claim, action, suit, proceeding or investigation (whether civil, criminal or
administrative) based in whole or in part on or arising in whole or in part out of the fact that such person is or was a
director, officer or employee of the Company, pertaining to any matter existing or occurring at or prior to the Effective
Time, whether asserted or claimed prior to, or at or after, the Effective Time (“Indemnified Liabilities”) and (ii) all
Indemnified Liabilities based in whole or in part on, or arising in whole or in part out of, or pertaining to this Agreement or
the transaction contemplated hereby, in each case to the extent the Company would have been permitted under the
Company Certificate and Company By-laws (or comparable organizational documents) or any agreement of
indemnification with the Company to indemnify such person, in each case as the same existed on the date of this
Agreement. In the event any such claim, action, suit, proceeding or investigation is brought against any Indemnified
Parties (whether arising before or after the Effective Time), (i) any counsel retained by the Indemnified Parties for any
period after the Effective Time shall be reasonably satisfactory to Parent; (ii) after the Effective Time, Parent or the
Surviving Corporation shall pay all reasonable fees and expenses of such counsel for the Indemnified Parties promptly as
statements therefor are received; and (iii) after the Effective Time, Parent and the Surviving Corporation shall cooperate in
the defense of any such matter, provided that neither Parent nor the Surviving Corporation shall be liable for any
settlement of any claim effected without its written consent, which consent shall not be unreasonably withheld. Any
Indemnified Party wishing to claim indemnification under this Section 5.04, upon learning of any such claim, action, suit,
proceeding or investigation, shall notify Parent and the Surviving Corporation (but the failure so to notify Parent and the
Surviving Corporation shall not relieve either from any liability which it may have under this Section 5.04 except to the
extent such failure prejudices Parent and the Surviving Corporation). Parent and the Surviving Corporation shall be liable
for the fees and expenses hereunder with respect to only one law firm to represent the Indemnified Parties as a group with
respect to each such matter unless there is, under applicable standards of professional conduct, a conflict between the
positions of any two or more Indemnified Parties that would preclude or render inadvisable joint or multiple
representation of such parties.
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  (b) If Parent or the Surviving Corporation or any of their respective successors or assigns (i) shall consolidate with or merge
into any other corporation or entity and shall not be the continuing or surviving corporation or entity of such consolidation
or merger or (ii) shall transfer all or substantially all of its properties and assets to any individual, corporation or other
entity, then, and in each such case, proper provisions shall be made so that the successors and assigns of Parent or the
Surviving Corporation shall assume all of the obligations set forth in this Section 5.04.

  
  (c) The provisions of this Section 5.04 are intended to be for the benefit of, and shall be enforceable by, each of the

Indemnified Parties.
 

  (d) The rights of the Indemnified Parties under this Section 5.04 shall be in addition to any rights such Indemnified Parties
may have under the Company Certificate or Company By-laws, or under any applicable contracts or laws.

  
  (e) No Circular Recovery. The obligations of the Parent and the Surviving Corporation in this Section 5.04 are subject to the

condition that each Indemnified Party will not make any claim for indemnification against the Parent, the Surviving
Corporation or the Company by reason of the fact that such Indemnified Party was a controlling person, director,
employee or representative of the Company or the Surviving Corporation or was serving as such for another Person at the
request of the Company (whether such claim is for losses of any kind or otherwise and whether such claim is pursuant to
any statute, organizational document, contractual obligation or otherwise) with respect to any claim brought by the Parent
or its affiliates relating to this Agreement that is finally and successfully adjudicated against such Indemnified Party. With
respect to any claim brought by the Parent or its affiliates against any Indemnified Party relating to this Agreement that is
finally and successfully adjudicated against such Indemnified Party, the obligations of the Parent and the Surviving
Corporation in this Section 5.04 are subject to the condition that any right of subrogation, contribution, advancement,
indemnification or other claim against the Company with respect to any amounts owed by any Indemnified Party shall not
be applicable.

  
  5.05 Public Announcements. Neither Parent and Merger Sub, on the one hand, nor the Company, on the other hand, shall issue any press

release or public statement with respect to the transactions contemplated by this Agreement, including the Merger, without the other
party’s prior consent (such consent not to be unreasonably withheld or delayed), except as may be required by applicable law, court
process or by obligations pursuant to any agreement with any securities exchange or quotation system on which securities of the
disclosing party are listed or quoted. In addition to the foregoing, Parent, Merger Sub and the Company shall consult with each
other before issuing, and provide each other the opportunity to review and comment upon, any such press release or other public
statements with respect to such transactions. The parties agree that the initial press release or releases to be issued with respect to the
transactions contemplated by this Agreement shall be mutually agreed upon prior to the issuance thereof.
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5.06 No Solicitation.  The Company shall not (whether directly or indirectly through advisors, agents or other intermediaries), nor shall

the Company authorize or permit any of its or their officers, directors, agents, representatives or advisors to, (a) solicit, initiate or
take any action knowingly to facilitate the submission of inquiries, proposals or offers from any Person (other than Merger Sub or
Parent) relating to (i) any acquisition or purchase of 33.33% or more of the assets of the Company or of over 33.33% of any class of
equity securities of the Company, (ii) any tender offer (including a self tender offer) or exchange offer that if consummated would
result in any Person beneficially owning 33.33% or more of any class of equity securities of the Company, (iii) any merger,
consolidation, business combination, sale of substantially all assets, recapitalization, liquidation, dissolution or similar transaction
involving the Company whose assets, individually or in the aggregate, constitute more than 33.33% of the consolidated assets of
the Company other than the transactions contemplated by this Agreement, or (iv) any other transaction the consummation of which
would or could reasonably be expected to impede, interfere with, prevent or materially delay the Merger (collectively, "Transaction
Proposals"), or agree to or endorse any Transaction Proposal, or (b) enter into or participate in any discussions or negotiations
regarding any of the forgoing, or furnish to any other Person any information with respect to its business, properties or assets or any
of the foregoing, or otherwise cooperate in any way with, or knowingly assist or participate in, facilitate or encourage, any effort or
attempt by any other Person (other than Merger Sub or Parent) to do or seek any of the foregoing; provided, however, that the
foregoing shall not prohibit the Company (either directly or indirectly through advisors, agents or other intermediaries) from (i)
furnishing information pursuant to an appropriate confidentiality letter (which letter shall not be less favorable to the Company in
any material respect than the Confidentiality Agreement, a copy of which shall be provided for informational purposes only to
Parent) concerning the Company and its businesses, properties or assets to a third party who has made a bona fide Transaction
Proposal, (ii) engaging in discussions or negotiations with such a third party who has made a bona fide Transaction Proposal, (iii)
following receipt of a bona fide Transaction Proposal, taking and disclosing to its stockholders a position contemplated by Rule
14d-9 or Rule 14e-2(a) under the Exchange Act or otherwise making disclosure to its stockholders, (iv) following receipt of a bona
fide Transaction Proposal, failing to make or withdrawing or modifying its recommendation referred to in Section 3.01, and/or (v)
taking any action required to be taken by the Company pursuant to a non-appealable, final order by any court of competent
jurisdiction, but in each case referred to in the foregoing clauses (i) through (iv) only to the extent that the Board of Directors of the
Company shall have concluded in good faith on the basis of advice from outside counsel that such action is required in order to
satisfy its fiduciary duties to the stockholders of the Company under applicable law; provided, further, that the Board of Directors
of the Company shall not take any of the foregoing actions referred to in clauses (i) through (iv) until after prompt advance notice to
Parent (which notice shall in no event be given less than two (2) business day prior to furnishing such information or entering into
such discussions) with respect to such action and that such Board of Directors shall, to the extent consistent with its fiduciary duties,
continue to advise Parent after taking such action and, in addition, if such Board of Directors receives a Transaction Proposal, then
the Company shall promptly inform Parent of the terms and conditions of such proposal and the identity of the Person making it.
The Company shall immediately cease and cause its advisors, agents and other intermediaries to cease any and all existing
activities, discussions or negotiations with any parties conducted heretofore with respect to any of the foregoing, and shall use its
reasonable best efforts to cause any such parties in possession of confidential information about the Company that was furnished by
or on behalf of the Company to return or destroy all such information in the possession of any such party or in the possession of any
agent or advisor of any such party.

 5.06 Shareholder Rights Plan. The Parent shall take all action necessary to render the Shareholder Rights Plan inapplicable to the
execution, delivery and performance of this Agreement and the transactions contemplated hereby.

  
 5.07 Tax Free Reorganization Treatment. The Company, Parent and Merger Sub shall not intentionally take or cause to be taken any

action not consistent with the transactions contemplated by this Agreement or which could reasonably be expected to prevent the
Merger from qualifying as a “reorganization” within the meaning of Section 368(a) of the Code.

5.08 Termination of Company Plans.  Effective no later than the day immediately preceding the Closing Date but contingent upon the
Closing, the Company shall terminate any and all Company Plans intended to include a Code Section 401(k) arrangement
(collectively, the "Terminated Company Plans").  The Company shall provide Parent with evidence that such Terminated
Company Plan(s) have been terminated (effective no later than the day immediately preceding the Closing Date) in accordance with
each such Terminated Company Plan’s respective terms.  The Company also shall take such other actions in furtherance of
terminating such Terminated Company Plan(s) as Parent may reasonably require.
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ARTICLE VI.

 
CONDITIONS PRECEDENT

 
 6.01 Conditions to each Party’s Obligation to Effect the Merger. The respective obligation of each party to effect the Merger is subject to

the satisfaction or waiver on or prior to the Closing Date of the following conditions:
  

  (a) No Injunctions or Restraints. No temporary restraining order, preliminary or permanent injunction or other order issued by
any court of competent jurisdiction or other legal restraint or prohibition preventing the consummation of the Merger shall
be in effect; provided, however, that the parties hereto shall use their reasonable best efforts to have any such injunction,
order, restraint or prohibition vacated;

  
  (b) Governmental Approvals. Other than the filing of the Delaware Certificate of Merger, all authorizations, consents, orders

or approvals of, or declarations or filings with, or expirations of waiting periods imposed by, any Governmental Entity in
connection with the Merger and the consummation of the other transactions contemplated by this Agreement, the failure
of which to file, obtain or occur is reasonably likely to have a Material Adverse Effect with respect to Parent or a Material
Adverse Effect with respect to the Company, shall have been filed, been obtained or occurred on terms and conditions
which would not reasonably be likely to have a Material Adverse Effect with respect to Parent or a Material Adverse
Effect with respect to the Company;

  
 (c) Form S-4.  The Form S-4 shall have become effective under the Securities Act and shall not be the subject of any stop

order or proceedings seeking a stop order, and any material "blue sky" and other state securities laws applicable to the
registration and qualification of Parent Common Stock issuable or required to be reserved for issuance pursuant to this
Agreement shall have been complied with;

(d)  Information Statement.  No stop order suspending the use of the Information Statement shall have been issued and no
proceeding for that purpose shall have been initiated or threatened in writing by the SEC or its staff;

(e)  Flow of Funds Memorandum.  Parent and the Company shall have executed and delivered a mutually agreeable Flow of
Funds Memorandum setting forth certain payments to be made by Parent concurrently with the Closing (the “Flow of
Funds Memorandum”);

(f)  Stockholder Approval.  The Merger and this Agreement shall have been approved and adopted by the requisite vote of the
holders of shares of Company Common Stock to the extent required pursuant to the requirements of the certificate of
incorporation and the DGCL;
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 6.02 Conditions to Obligations of Parent and Merger Sub. The obligations of Parent and Merger Sub to effect the Merger are further

subject to the following conditions: 
 

  (a) Representations and Warranties. The representations and warranties of the Company contained in this Agreement shall be
true and correct in all material respects on and as of the Closing Date, with the same force and effect as if made on and as
of the Closing Date, except for (i) changes contemplated by this Agreement or in the Company Disclosure Letter,
(ii) representations and warranties that are qualified by materiality or Material Adverse Effect, in which case such
representations and warranties shall be true and correct in all respects, and (iii) representations and warranties which
address matters only as of a particular date, in which case such representations and warranties qualified as to materiality or
Material Adverse Effect shall be true and correct in all respects, and those not so qualified shall be true and correct in all
material respects, on and as of such particular date; and Parent shall have received a certificate to such effect signed by the
president of the Company.

  
  (b) Performance of Obligations of the Company. The Company shall have performed in all material respects all obligations

required to be performed by it under this Agreement at or prior to the Closing Date. Parent shall have received a certificate
dated as of the Closing Date signed on behalf of the Company by the president of the Company to the effect set forth in this
paragraph.

 
  (c) Consents, Etc.  Parent and Merger Sub shall have received evidence, in form and substance reasonably satisfactory to

Parent, that such licenses, permits, consents, approvals, authorizations, qualifications and orders of governmental
authorities and other third parties as are necessary in connection with the transactions contemplated hereby have been
obtained, except where the failure to obtain such licenses, permits, consents, approvals, authorizations, qualifications and
orders would not, individually or in the aggregate with all other failures, have a Material Adverse Effect with respect to the
Company.

  
  (d) No Litigation.  There shall not be pending by any Governmental Entity or any other Person or solely with respect to any

Governmental Entity, threatened by any suit, action or proceeding, (i) challenging or seeking to restrain or prohibit the
consummation of the Merger or any of the other transactions contemplated by this Agreement or seeking to obtain from
any party hereto or any of their Affiliates any damages that are material in relation to the Company; (ii) seeking to prohibit
or limit the ownership or operation by the Company of any material portion of the business or assets of the Company or to
dispose of or hold separate any material portion of the business or assets of the Company, as a result of the Merger or any
of the other transactions contemplated by this Agreement; (iii) seeking to impose limitations on the ability of Parent to
acquire or hold, or exercise full rights of ownership of, any shares of the common stock of the Surviving Corporation,
including, without limitation, the right to vote such common stock on all matters properly presented to the stockholders of
the Surviving Corporation; or seeking to prohibit Parent or any of its Subsidiaries from effectively controlling in any
material respect the business or operations of the Company.
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 (e) Termination of Company Options and certain Company Warrants.  The Company shall have complied with the

requirements of the 1994 Equity Incentive Plan and the 2001 Incentive Plan (together, the “Company Option Plans”) in
connection with offering holders of the Company Options and Company Warrants (other than the In the Money Company
Warrants) the opportunity to exercise all such Company Options and Company Warrants held by such holder prior to the
Effective Time.  At the Effective Time, all outstanding Company Options and Company Warrants not exercised (other than
the In the Money Company Warrants) shall be terminated and each such holder shall have no further rights thereunder to
purchase shares of Company Common Stock.  At the Effective Time, the In the Money Company Warrants shall
automatically convert into the right to receive Merger Consideration as provided in Article II above.

  (f) Directors and Officers. As of the Effective Time:
   
 (i) Consulting and Transition Agreement. Parent and the Company’s President & Chief Business Officer shall have

mutually agreed on terms to discharge the Company’s obligations and agree upon the terms of that certain
Consulting and Transition Agreement, in the form attached as Exhibit A hereto; and

  (g)   No Material Adverse Effect. Since the date of this Agreement, there shall not have occurred any Material Adverse Effect or
Material Adverse Change with respect to the Company.

  
  (h) Dissenters’ Rights.  Any applicable period during which stockholders of the Company have the right to exercise appraisal,

dissenters' or other similar rights under Section 262 of the DGCL or other applicable law shall have expired and
stockholders of the Company holding in the aggregate more than five percent (5%) of the outstanding shares of Company
Common Stock shall not have exercised appraisal, dissenters' or similar rights under Section 262 of the DGCL or other
applicable law with respect to such shares by virtue of the Merger.

  (i)       Resignation of Directors and Officers.  Except as set forth in Sections 1.06 and 1.07, the directors and officers of the
Company, in office immediately prior to the Effective Time shall have resigned as directors and officers of the
Surviving Corporation effective as of the Effective Time.

 (f) FIRPTA Certificate.  The Company shall have delivered a properly executed statement, dated as of the Closing Date, in a
form reasonably acceptable to Parent, conforming to the requirements of Treasury Regulations Section 1.1445-2(c)(3).
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  6.03 Conditions to Obligations of the Company.  The obligation of the Company to effect the Merger is further subject to the following

conditions:
  

  (a) Representations and Warranties.  The representations and warranties of the Parent and Merger Sub contained in this
Agreement shall be true and correct in all material respects on and as of the Closing Date, with the same force and effect as
if made on and as of the Closing Date, except for (i) changes contemplated by this Agreement or in the Parent Disclosure
Letter, (ii) representations and warranties that are qualified by materiality or Material Adverse Effect, in which case such
representations and warranties shall be true and correct in all respects, and (iii) representations and warranties which
address matters only as of a particular date, in which case such representations and warranties qualified as to materiality or
Material Adverse Effect shall be true and correct in all respects, and those not so qualified shall be true and correct in all
material respects, on and as of such particular date; and the Company shall have received a certificate to such effect signed
by an authorized officer of Parent and Merger Sub.

  
  (b) Performance of Obligations of Parent and Merger Sub.  Parent and Merger Sub shall have performed in all material

respects all obligations required to be performed by each of them under this Agreement at or prior to the Closing Date.
Holdings and the Company shall have received a certificate dated as of the Closing Date signed on behalf of Parent and
Merger Sub by an authorized officer of Parent and Merger Sub to the effect set forth in this paragraph.

  
  (c) No Litigation. There shall not be pending by any Governmental Entity or any other Person or solely with respect to any

Governmental Entity, threatened by any suit, action or proceeding, challenging or seeking to restrain or prohibit the
consummation of the Merger or any of the other transactions contemplated by this Agreement.

   
  (d) Parent Consents, Etc. The Company shall have received evidence, in form and substance reasonably satisfactory to the

Company, that such licenses, permits, consents, approvals, authorizations, qualifications and orders of governmental
authorities and other third parties as are necessary in connection with the transactions contemplated hereby have been
obtained, except where the failure to obtain such licenses, permits, consents, approvals, authorizations, qualifications and
orders would not, individually or in the aggregate with all other failures, have a Material Adverse Effect with respect to the
Parent.
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ARTICLE VII.

 
TERMINATION, AMENDMENT, AND WAIVER

7.01 Termination.  This Agreement may be terminated and abandoned at any time prior to the Effective Time:
 

( a)           by mutual written consent of Parent and the Company;
 

(b)          by either Parent or the Company if any Governmental Entity shall have issued an order, decree, or ruling or taken any other
action permanently enjoining, restraining, or otherwise prohibiting the Merger and such order, decree, ruling, or other action
shall have become final and nonappealable;

 
(c)          by either Parent or the Company if the Merger shall not have been consummated on or before October 31, 2008 (other than due

to the failure of the party seeking to terminate this Agreement to perform in any material respect its obligations under this
Agreement required to be performed at or prior to the Effective Time);

 
(d)          by either Parent or the Company if the Company Stockholder Approval shall not have been obtained;

 
  (e)  by Parent, if the Company or its Board of Directors shall have (1) failed to approve, withdrawn, modified, or amended in any

respect adverse to Parent its approval or recommendation of this Agreement or any of the transactions contemplated herein;
(2) failed as promptly as reasonably practicable after the Form S-4 is declared effective to mail the Information Statement to
its stockholders or failed to include in such statement such recommendation; (3) recommended any Transaction Proposal
from a Person other than Parent or any of its affiliates; (4) resolved to do any of the foregoing; or (5) in response to the
commencement of any tender offer or exchange offer for more than 10% of the outstanding shares of Company Common
Stock, not recommended rejection of such tender offer or exchange offer at the time of filing of the requisite Schedule 14d-9
with the SEC;

 
(f)  by the Company, if the Company has received a Superior Proposal, which the Company’s Board of Directors determines in

good faith (after consultation with its financial advisors) continues to constitute a Superior Proposal.  For purposes of this
Agreement, a “Superior Proposal” is an Acquisition Proposal for 100% of the Company Common Stock that involves
consideration to the holders of shares of Company Common Stock that is superior to the consideration offered to such
holders pursuant to the Merger and that otherwise represents a superior transaction to the Merger in the reasonable discretion
of the Company’s Board of Directors;
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(g)  by Parent, upon a breach of any representation, warranty, covenant or agreement on the part of the Company set forth in this

Agreement, or if any representation or warranty of the Company shall have become untrue, in either case such that the
conditions set forth in Section 6.02(a) or Section 6.02(b) (other than with respect to the delivery of the officers' certificates
required thereunder) would not be satisfied at the time of such breach or as of the time such representation or warranty shall
have become untrue; provided that if such inaccuracy in the Company's representations and warranties or breach by the
Company is curable by the Company through the exercise of its commercially reasonable efforts within ten (10) business
days of the time such representation or warranty shall have become untrue or such breach, Parent may not terminate this
Agreement under this Section 6.01(g) during such ten-day period, provided Company continues to exercise such
commercially reasonable efforts; or

 
(h)  by the Company, upon a breach of any representation, warranty, covenant or agreement on the part of Parent or Merger Sub

set forth in this Agreement, or if any representation or warranty of Parent shall have become untrue, in either case such that
the conditions set forth in Section 6.03(a) o r Section 6.03(b) (other than with respect to the delivery of the officers'
certificates required thereunder) would not be satisfied at the time of such breach or as of the time such representation or
warranty shall have become untrue; provided that if such inaccuracy in Parent's representations and warranties or breach by
Parent is curable by Parent through the exercise of its commercially reasonable efforts within ten (10) business days of the
time such representation or warranty shall have become untrue or such breach, the Company may not terminate this
Agreement under this Section 6.01(h) during such ten-day period provided Parent continues to exercise such commercially
reasonable effort.

 
7.02 Effect of Termination.  In the event of termination of this Agreement by either the Company or Parent as provided in Section 7.01,

this Agreement shall forthwith become void and have no effect, without any liability or obligation on the part of Parent, Merger
Sub, or the Company, provided that (a) any such termination shall not relieve a party from liability for any willful breach of this
Agreement and (b) the last sentence of Section 4.02(a), this Section 7.02, Section 8.07 and the Confidentiality Agreement shall
remain in full force and effect and survive any such termination. Nothing contained in this paragraph shall relieve any party for any
breach of the covenants or agreements set forth in this Agreement or the Confidentiality Agreement.

7.03 Amendment.  This Agreement may be amended by the parties at any time before or after any required approval of matters presented
in connection with the Merger by the stockholders of the Company; provided, however, that after any such approval, there shall be
made no amendment that by law requires further approval by such stockholders without the further approval of such stockholders.
This Agreement may not be amended except by an instrument in writing signed on behalf of each of the parties.
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7.04 Extension; Waiver.  At any time prior to the Effective Time, the parties may (a) extend the time for the performance of any of the

obligations or other acts of the other parties; (b) waive any inaccuracies in the representations and warranties contained in this
Agreement or in any document delivered pursuant to this Agreement; or (c) subject to the provisions of Section 7.03, waive
compliance with any of the agreements or conditions contained in this Agreement. Any agreement on the part of a party to any such
extension or waiver shall be valid only if set forth in an instrument in writing signed on behalf of such party. The failure of any party
to this Agreement to assert any of its rights under this Agreement or otherwise shall not constitute a waiver of such rights.

7.05 Procedure for Termination, Amendment, Extension or Waiver .  A termination of this Agreement pursuant to Section 7.01, an
amendment of this Agreement pursuant to Section 7.03 or an extension or waiver pursuant to Section 7.04 shall, in order to be
effective, require in the case of any party hereto an action by its Board of Directors or a duly-authorized designee of its Board of
Directors.

 

 
VIII.

 

 
GENERAL PROVISIONS

 
8.01 Nonsurvival of Representations and Warranties.  None of the representations and warranties in this Agreement or in any instrument

delivered pursuant to this Agreement shall survive the Effective Time and all such representations and warranties shall be
extinguished on consummation of the Merger and no party hereto nor any officer, director or employee or stockholder of any of
them shall be under any liability whatsoever with respect to any such representation or warranty after such time.  This Section 8.01
shall not limit any covenant or agreement of the parties which by its terms contemplates performance after Effective Time.

 
8.02  Fees and Expenses.  
 

Except as set forth in this Section 8.02, all fees and expenses incurred in connection with this Agreement and the transactions
contemplated hereby shall be paid by the party incurring such fees and expenses, whether or not the Merger is consummated; provided
however, that the Company and Parent shall share equally all fees and expenses, other than accountants' and attorneys' fees, incurred
with respect to the printing, filing and mailing of the S-4 and the Information Statement (including any related preliminary materials)
and any amendments or supplements thereto.
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8.03 Notices.  All notices, requests, claims, demands and other communications under this      Agreement shall be in writing and shall be

deemed given if delivered personally or sent by overnight courier (providing proof of delivery) to the parties at the following
addresses (or at such other address for a party as shall be specified by like notice):

 
 (a) if to Parent or Merger Sub, to

Access Pharmaceuticals, Inc.
2600 Stemmons Freeway, Suite 176
Dallas, Texas 75207
Attention:  Jeffrey B. Davis
Telecopier No.:  (214) 905-5101

with a copy to:
 

Bingham McCutchen LLP
One Federal Street
Boston, MA  02110
Attention:  John J. Concannon III, Esq.
Telecopier No.:  (617) 951-8736

(b)           if to the Company or its Subsidiaries, to
 

MacroChem Corporation
80 Broad Street, 22nd Floor
New York, New York 10004
Attention:  President
Telecopier No.:  (212) 514-8613

with a copy to:
 

Hiscock & Barclay LLP
258 Genesee Street, Suite 305
Utica, New York 13502
Attention:  John A. Jadhon, Esq.
Telecopier No.:  (315) 624-7359
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 8.04      Definitions.  For purposes of this Agreement:
 
        (a)  “Acquisition Proposal” means any solicitation, initiation, encouragements, discussions, negotiations and

communications regarding a similar transaction with any third party involving:
 
1.      Any acquisition or purchase from the Company by any person or “group” as defined under Section 13(d) of the
Exchange Act of more than a 20% interest in the Company Common Stock or any tender offer or exchange offer that if
consummated would result in any person or “group” (as defined in Section 13(d) of the Exchange Act) beneficially
owning 20% or more of the total outstanding voting securities of the Company;
2.  any consolidation, business combination, merger or similar transaction involving the Company;
3.  any sale, lease, exchange, transfer, license, acquisition or disposition of assets of the Company or its Subsidiaryfor
consideration equal to 20% or more of the market value of all of the outstanding shares of Company Common Stock
on the last trading day prior to the date of this Agreement; or
4.  Any recapitalization, restructuring, liquidation or dissolution of the Company.

        (b)  “Affiliate” of any Person means another Person that directly or indirectly, through one or more intermediaries,
controls, is controlled by, or is under common control with, such first Person;

        (c)  “Agreement” has the meaning set forth in the preamble;
 
        (d)  “Certificates” shall have the meaning ascribed thereto in Section 2.01(d);
 
        (e) “Certificate of Merger” shall have the meaning ascribed thereto in Section 1.03;

         (f) “C.F.R.” shall have meaning ascribed thereto in Section 3.01(p)(ii);
 

        (g)  “Closing” shall have meaning ascribed thereto in Section 1.02;
 

        (h)  “Closing Date” shall have meaning ascribed thereto in Section 1.02;
 
         (i)  “Code” shall have meaning ascribed thereto in the fourth recital to this Agreement;
 
        (j) “Common Stock Exchange Ratio” shall have meaning ascribed thereto in Section 2.01(c)(i);
 
        (k) “Company” shall have meaning ascribed thereto in the preamble to this Agreement;

        (l) “Company By-laws” shall have the meaning set forth in Section 3.01(a);
 
        (m) “Company Certificate” shall have meaning ascribed thereto inSection 3.01(a);
 
        (n) “Company Common Stock” means the common stock, par value $0.001 per share, of the Company;
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        (o) “Company Disclosure Letter” shall have meaning ascribed thereto inSection 3.01;
 
        (p) “Company Financial Statements” shall have meaning ascribed thereto inSection 3.01(e);
 
        (q) “Company Insurance Policy” shall have meaning ascribed thereto inSection 3.01(q);
 
        (r) “Company Leases” shall have meaning ascribed thereto in Section 3.01(j);

        (s) “Company Note” or “Company Notes” shall have the meaning ascribed thereto in Section 2.01(e);
 
        (t)  “Company Options” means the options to purchase shares of Company Common Stock listed inSection 3.01(c) of

the Company Disclosure Letter;
 
        (u) “Company Option Plans” shall have the meaning set forth in Section 6.02(e);
 
        (v) “Company Plans” shall have the meaning set forth in Section 3.01(i)(i);
 
        (w) “Company Permits” shall have meaning ascribed thereto inSection 3.01(p)(i);
 
        (x) “Company SEC Documents” shall have the meaning ascribed thereto in Section 3.01(e);
 
        (y) “Company Warrants” means warrants to purchase shares of Company Common Stock as listed inSection 3.01(c) of

the Company Disclosure Letter;
  
        (z)  “Confidentiality Agreement” shall have meaning ascribed thereto inSection 4.02(a);
  
        (aa) “Controlled Group” shall have meaning ascribed thereto inSection 3.01(h)(iii);
  
        (bb) “Delaware Certificate of Merger” shall have meaning ascribed thereto inSection 1.03;

 
        (cc) “Dissenting Shares” shall have the meaning set forth in Section 2.04;
  
        (dd)   “DGCL” shall have meaning ascribed thereto in the second recital to this Agreement;
  
        (ee) “Effective Time” shall have meaning ascribed thereto inSection 1.03;
  
        (ff) “Environmental Claim” means any written or oral notice, claims, demand, action, suit, complaint, proceeding or

other communication by any Person alleging liability or potential liability (including without limitation liability or
potential liability for investigatory costs, cleanup costs, governmental response costs, natural resource damages,
property damage, personal injury, fines or penalties) arising out of, relating to, based on or resulting from (A) the
presence, discharge, emission, release or threatened release of any Hazardous Materials at any location, whether or
not owned, leased or operated by the Company or Parent (as applicable) or (B) circumstances forming the basis of
any violation or alleged violation of any Environmental Law or Environmental Permit or (C) otherwise relating to
obligations or liabilities under any Environmental Laws;
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        (gg) “Environmental Permits” means all permits, licenses, registrations and other governmental authorizations

required under Environmental Laws for the Company or Parent (as applicable) to conduct its operations and
business on the date hereof and consistent with past practices;

  
        (hh) “Environmental Laws” means all applicable federal, state and local statutes, rules, regulations, ordinances, orders,

decrees and common law relating in any manner to contamination, pollution or protection of the environment,
including, without limitation, the Comprehensive Environmental Response, Compensation and Liability Act of
1980, the Solid Waste Disposal Act of 1976, the Clean Air Act, the Clean Water Act, the Toxic Substances
Control Act of 1976, the Occupational Safety and Health Act of 1970, the Emergency Planning and Community-
Right-to-Know Act, the Safe Drinking Water Act, all as amended, and similar state laws;

 
        (ii) “ERISA” shall mean the Employee Retirement Income Security Act of 1974 or any successor law, and regulations

and rules issued pursuant to that Act or any successor law;
  
        (jj) “Exchange Act” shall mean the Exchange Act of 1934, as amended;

        (kk) “Exchange Agent” shall have the meaning set forth in Section 2.02;

        (ll) “Exchange Fund” shall have the meaning set forth in Section 2.02;
  
        (mm) “FDA” shall have meaning ascribed thereto in Section 3.01(p)(ii);
  
        (nn)  “FDCA” shall have meaning ascribed thereto in Section 3.01(q)(ii);

        (oo) “Flow of Funds” shall have the meaning set forth in Section 6.01(e);

        (pp) “Form S-4” shall have the meaning set forth in Section 3.01(g);
  
        (qq) “GAAP” shall have meaning ascribed thereto in Section 3.01(e);
  
        (rr) “Governmental Entity” shall have meaning ascribed thereto in Section 3.01(d);
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(ss) “Hazardous Materials” means all hazardous or toxic substances, wastes, materials or chemicals, petroleum (including
crude oil or any fraction thereof) and petroleum products, friable asbestos and asbestos-containing materials,
pollutants, contaminants and all other materials, and substances regulated pursuant to, or that could reasonably be
expected to provide the basis of liability under, any Environmental Law;

  
(tt) “Indebtedness” means, with respect to any Person, without duplication, (A) all obligations of such Person for borrowed

money, (B) all obligations of such Person evidenced by bonds, debentures, notes or similar instruments, (C) all
obligations of such Person under conditional sale or other title retention agreements relating to property purchased by
such Person, (D) all obligations of such Person issued or assumed as the deferred purchase price of property or
services (excluding obligations of such Person to creditors for raw materials, inventory, services and supplies incurred
in the ordinary course of such Person’s business), (E) all capitalized lease obligations of such Person, (F) all
obligations of others secured by any Lien on property or assets owned or acquired by such Person, whether or not the
obligations secured thereby have been assumed, (G) all obligations of such Person under interest rate or currency
hedging transactions (valued at the termination value thereof), (H) all letters of credit issued for the account of such
Person, (I) all guarantees and arrangements having the economic effect of a guarantee of such Person of any
Indebtedness of any other Person and (K) all obligations with respect to compensation or other employee arrangements
which become due or payable as a result of this Agreement or the transactions contemplated hereby;

  
(uu )  “Indemnified Liabilities” shall have meaning ascribed thereto in Section 4.04(a);

  
        (vv) “Indemnified Parties” shall have meaning ascribed thereto in Section 4.04(a);
  
        (ww) “Intellectual Property” means all rights, privileges and priorities provided under federal, state, foreign and

multinational law relating to intellectual property, including, without limitation, all (i)(a) inventions, discoveries,
processes, formulae, designs, methods, techniques, procedures, concepts, developments, research, works,
technology, new and useful improvements thereof and know-how relating thereto, whether or not patented or
eligible for patent protection; (b) copyrights and copyrightable works, including computer applications,
programs, software, databases and related items (except for off-the-shelf commercial software); (c) trademarks,
service marks, trade names, brand names, corporate names, logos and trade dress, the goodwill of any business
symbolized thereby and all common-law rights relating thereto; and (d) trade secrets and other confidential
information; and (ii) all registrations, applications, recordings and licenses or other similar agreements related to
the foregoing;

 
    (xx) “In the Money Company Warrants” shall have the meaning set forth in Section 2.03;
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  (yy) “IRS” shall mean the U.S. Internal Revenue Service;

  
  (zz) “knowledge of the Company” means the actual knowledge of any officer of the Company, including James Pachence

as President of the Company, assuming due inquiry, or those facts which, taking into account the scope and nature of
the responsibilities of the individual in question, should have been known to such individual;

  
  (aaa)  “knowledge of Parent” means the actual knowledge of any officer of Parent, assuming due inquiry, or those facts

which, taking into account the scope and nature of the responsibilities of the individual in question, should have been
known to such individual;

  
  (bbb)  “Licenses” shall have meaning ascribed thereto in Section 3.01(o)(ii);

  
  (ccc)  “Lien” or “Liens” shall have meaning ascribed thereto in Section 3.01(d);

  
  (ddd) “Material Adverse Change” or “Material Adverse Effect” means, when used in connection with the Company or

Parent, any change, effect, event or occurrence that either individually or in the aggregate with all other such changes,
effects, events and occurrences has been or is reasonably likely to be materially adverse to the business, properties,
financial condition or results of operations of the Company or Parent, as the case may be, and its Subsidiaries taken as a
whole, provided that (i) with respect to Section 3.01(h)(i) and (ii), shall exclude any material adverse change in the
Company’s results of operations for any fiscal period prior to the Closing Date that is directly attributable to a
disruption in the conduct of the Company’s business arising from the transactions contemplated by this Agreement or
the public announcement thereof and (ii) with respect to Section 3.02(f)(i) and (ii), shall exclude any material adverse
change in Parent’s results of operations for any fiscal period prior to the Closing Date that is directly attributable to a
disruption in the conduct of Parent’s business arising from the transactions contemplated by this Agreement or the
public announcement thereof; and provided, further, that Material Adverse Effect and Material Adverse Change shall
not be deemed to include the impact of (a) any change in laws and regulations or interpretations thereof by courts or
governmental authorities generally applicable to the Company and Parent, (b) any change in GAAP or regulatory
accounting principles generally applicable to the Company and Parent, (c) any change arising or resulting from general
industry, economic or capital market conditions or conditions in markets relevant to the Company or Parent, as
applicable, that affects Parent or the Company, as applicable (or the markets in which Parent or the Company, as
applicable, compete) in a manner not disproportionate to the manner in which such conditions affect comparable
companies in the industries or markets in which Company or Parent, as applicable, compete, (d) any act or omission of
the Company taken with the prior written consent of Parent or (e) the expenses reasonably incurred by the Company in
entering into this Agreement and consummating the transactions contemplated by this Agreement;
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  (eee) “Merger” shall have meaning ascribed thereto in second recital to this Agreement;
  

  (fff)   “Merger Consideration” shall have meaning ascribed thereto in Section 2.01(c)(ii);
  

  (ggg) “Merger Sub” shall have meaning ascribed thereto in the preamble to this Agreement;
  

  (hhh)  “Parent” shall have meaning ascribed thereto in the preamble to this Agreement;

  (iii)  “Parent Common Stock” means the common stock, par value $0.01 per share, of Parent;
  

  (jjj) “Parent Disclosure Letter” shall have meaning ascribed thereto in Section 3.02;
  

(kkk) “Parent Capital Stock” means the Parent Common Stock and the Parent Preferred Stock;

 (lll) “Parent Common Stock” means the common stock, par value $0.01 per share, of Parent;
  

  (mmm) “Parent Preferred Stock” means the preferred stock, par value $0.01 per share, of Parent;
  

  (nnn)“Parent SEC Documents” shall have meaning ascribed thereto in Section 3.02(d);
  

  (ooo) “Parent SEC Financial Statements” shall have meaning ascribed thereto in Section 3.02(d);
   

  (qqq) “Permitted Lien” means statutory Liens securing payments not yet due and such Liens as do not materially affect the
use of the properties or assets subject thereto or affected thereby or otherwise materially impair business operations at
such properties;

  
  (rrr) “Person” means an individual, corporation, partnership, joint venture, association, trust, unincorporated organization

or other entity;
  

  (sss) “Pharmaceutical Products” shall have meaning ascribed thereto in Section 3.01(p)(ii);
  

  (ttt) “PHSA” shall have meaning ascribed thereto in Section 3.01(p)(ii);
  

  (uuu) “SEC” means the United States Securities and Exchange Commission;
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  (vvv) “Securities Act” shall mean the Securities Act of 1933, as amended;
  

  (www)  “Shareholder Rights Plan” shall have meaning ascribed thereto in Section 3.02(b);
  

  (xxx) “Subsidiary” of any Person means another Person, who holds an amount of the voting securities, other voting
ownership or voting partnership interests which is sufficient to elect at least a majority of its Board of Directors or other
governing body (or, if there are no such voting interests, 50% or more of the equity interests of which) or is owned
directly or indirectly by such Person;

(yyy) “Superior Proposal” shall have the meaning ascribed thereto in Section 7.1(f);
  

  (zzz) “Surviving Corporation” shall have meaning ascribed thereto in Section 1.01;
  

  (aaaa) “Tax” or “Taxes” (and with correlative meaning, “Taxable” and “Taxing” and “Tax Law”) means any United States
federal, state or local, or non-United States, income, gross receipts, franchise, estimated, alternative minimum, add-on
minimum, sales, use, transfer, registration, value added, excise, natural resources, severance, stamp, withholding,
occupation, premium, windfall profit, environmental, customs, duties, real property, personal property, capital stock,
net worth, intangibles, social security, unemployment, disability, payroll, license, employee or other tax or similar levy,
of any kind whatsoever, including any interest, penalties or additions to tax in respect of the foregoing;

  (bbbb) “Tax Return” means any return, declaration, report, claim for refund, information return or other document (including
any related or supporting estimates, elections, schedules, statements or information) filed or required to be filed in
connection with the determination, assessment or collection of any Tax or the administration of any laws, regulations or
administrative requirements relating to any Tax;

  
  (cccc) “Technology” means all inventions, works, discoveries, innovations, know-how, information (including ideas, research

and development, know-how, formulas, compositions, processes and techniques, data, designs, drawings,
specifications, customer and supplier lists, pricing and cost information, business and marketing plans and proposals,
documentation and manuals), computer software, firmware, computer hardware, integrated circuits and integrated
circuit masks, electronic, electrical and mechanical equipment and all other forms of technology, including
improvements, modifications, works in process, derivatives or changes, whether tangible or intangible, embodied in
any form, whether or not protectible or protected by patent, copyright, mask work right, trade secret law or otherwise,
and all documents and other materials recording any of the foregoing;
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  (dddd) “WARN” shall have meaning ascribed thereto in Section 3.01(i)(ii).
  
  8.05 Interpretation.  When reference is made in this Agreement to an Article or a Section, such reference shall be to an Article or

Section of this Agreement, unless otherwise indicated.  The table of contents, table of defined terms and headings contained in
this Agreement are for convenience of reference only and shall not affect in any way the meaning or interpretation of this
Agreement.  The language used in this Agreement shall be deemed to be the language chosen by the parties hereto to express
their mutual intent, and no rule of strict construction shall be applied against any party.  Whenever the context may require, any
pronouns used in this Agreement shall include the corresponding masculine, feminine or neuter forms, and the singular form of
nouns and pronouns shall include the plural, and vice versa.  Any reference to any federal, state, local or foreign statute or law
shall be deemed also to refer to all rules and regulations promulgated thereunder, unless the context requires otherwise. 
Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall be deemed to be followed by the
words “without limitation.”  No summary of this Agreement prepared by any party shall affect the meaning or interpretation of
this Agreement.

  
  8.06 Counterparts.  This Agreement may be executed in two or more counterparts, all of which shall be considered one and the same

agreement and shall become effective when one or more counterparts have been signed by each of the parties and delivered to
the other parties.  The delivery of a signature page of this Agreement by one party to the other via facsimile or other electronic
transmission shall constitute the execution and delivery of this Agreement by the transmitting party.

  
  8.07 Entire Agreement; No Third-Party Beneficiaries.  This Agreement (including the Company Disclosure Letter and the Parent

Disclosure Letter, and the Schedules and Exhibits attached hereto) and the other agreements and instruments referred to herein
constitute the entire agreement, and supersede all prior agreements and understandings, both written and oral, among the parties
with respect to the subject matter of this Agreement.  This Agreement, other than Section 5.04 (with respect to which the
Indemnified Parties shall be third-party beneficiaries), is not intended to confer upon any Person other than the parties any rights
or remedies.
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  8.08 Governing Law; Consent to Jurisdiction; Waiver of Jury Trial .  This Agreement shall be governed by, and construed in

accordance with, the laws of the State of New York, regardless of the laws that might otherwise govern under applicable
principles of conflicts of laws.  Each of the parties to this Agreement (a) consents to submit itself to the personal jurisdiction of
any state or federal court sitting in the State of New York in any action in any action or proceeding arising out of or relating to
this Agreement or any of the transactions contemplated by this Agreement, (b) agrees that all claims in respect of such action or
proceeding may be heard and determined in any such court, (c) agrees that it shall not attempt to deny or defeat such personal
jurisdiction by motion or other request for leave from any such court and (d) agrees not to bring any action or proceeding arising
out of or relating to this Agreement or any of the transaction contemplated by this Agreement in any other court.  Each of the
parties hereto waives any defense of inconvenient forum to the maintenance of any action or proceeding so brought and waives
any bond, surety or other security that might be required of any other party with respect thereto.  Any party hereto may make
service on another party by sending or delivering a copy of the process to the party to be served at the address and in the manner
provided for the giving of notices in Section 7.02.  Nothing in this Section 7.07, however, shall affect the right of any party to
serve legal process in any other manner permitted by law.  Each party hereto hereby irrevocably waives all right to trial by
jury in any action, proceeding or counterclaim (whether based on contract, tort or otherwise) arising out of or relating to
this Agreement or the transactions contemplated hereby or the actions of any party hereto in the negotiation,
administration, performance and enforcement of this Agreement.

  
  8.09 Assignment.  Neither this Agreement nor any of the rights, interests or obligations under this Agreement shall be assigned, in

whole or in part, by operation of law or otherwise by any of the parties without the prior written consent of the other parties.
 Subject to the preceding sentence, this Agreement shall be binding upon, inure to the benefit of and be enforceable by the parties
and their respective successors and assigns.

  
  8.10 Remedies.  Except as otherwise provided herein, any and all remedies herein expressly conferred upon a party shall be deemed

cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such party, and the exercise
by a party of any one remedy shall not preclude the exercise of any other remedy.  The parties hereto agree that irreparable
damage would occur in the event that any of the provisions of this Agreement were not performed in accordance with their
specific terms or were otherwise breached.  It is accordingly agreed that the parties hereto shall be entitled to an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement, this
being in addition to any other remedy to which they are entitled at law or in equity.

 [REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be signed by their respective officers thereunto duly
authorized, all as of the date first written above.
 
  
ACCESS PHARMACEUTICALS, INC.
  
  
By: /s/ Jeffrey B. Davis  
 Name: Jeffrey B. Davis
 Title: Chief Executive Officer
 
 
MACM ACQUISITION CORP.
  
  
By: /s/ Jeffrey B. Davis  
 Name:  Jeffrey B. Davis
 Title: President
 
 
MACROCHEM CORPORATION
  
  
By: /s/ David P. Luci  
 Name:  David P. Luci
 Title: President & Chief Business Officer
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EXHIBIT 3.11
 

ACCESS PHARMACEUTICALS, INC.
 

CERTIFICATE OF AMENDMENT
 

TO
 

CERTIFICATE OF DESIGNATIONS, RIGHTS AND PREFERENCES
 

OF
 

SERIES A CUMULATIVE CONVERTIBLE PREFERRED STOCK

Pursuant to Section 242 of the
General Corporation Law of the State of Delaware

Access Pharmaceuticals, Inc., a corporation organized and existing under the laws of the State of Delaware (the “Corporation”), hereby
certifies that the following resolutions (a) were duly adopted by the Board of Directors of the Corporation pursuant to authority conferred
upon the Board of Directors by the provisions of the Certificate of Incorporation of the Corporation, as amended (the “Certificate of
Incorporation”), which authorizes the issuance of up to 2,000,000 shares of preferred stock, $0.01 par value per share, at a meeting of the
Board of Directors held on December 18, 2007, (b) was consented to by holders of more than 66% of the outstanding shares of the Series A
Cumulative Convertible Preferred Stock, par value $0.01 per share, of the Corporation (the “Series A Preferred Stock”) and (c) was consented
to by holders of more than 50% of the voting power of the common stock, par value $0.01 per share, of the Corporation (the “Common
Stock”) voting together with the holders of Series A Preferred Stock on an as converted basis.

RESOLVED, that effective upon the filing of this Certificate of Amendment to Certificate of Designations, Rights and Preferences of Series
A Cumulative Convertible Preferred Stock (this “Certificate of Amendment”), the Certificate of Designations, Rights and Preferences of
Series A Cumulative Convertible Preferred Stock dated and filed with the Delaware Secretary of State on November 9, 2007 (the “ Certificate
of Designation”), be amended as follows:

1. The first paragraph of Section 4 of the Certificate of Designation is hereby deleted in its entirety and replaced with the following:

“ 4 .           Actions Requiring the Consent of Holders of Series A Preferred Stock . As long as 20% of the shares of Series A Preferred
Stock issued pursuant to the Purchase Agreement remain outstanding, the consent of the holders of at least 66% of the shares of Series A
Preferred Stock at the time outstanding, given in accordance with the Certificate of Incorporation and Bylaws of the Corporation, as amended
from time to time, shall be necessary for effecting or validating any of the following transactions or acts, whether by merger, consolidation or
otherwise (for the avoidance of doubt, no such consent shall be required for the Corporation to amend the Certificate merely to increase the
Corporation’s authorized shares of Common Stock or undesignated preferred stock):”
 

 
 



 
 

2. Existing Section 4(h) of the Certificate of Designation is hereby re-numbered as Section 4(j) and the following new Sections 4(h)
and 4(i) are inserted after existing Section 4(g):

“(h) any Change of Control or any liquidation, winding up or dissolution of the Corporation or any subsidiary thereof,
whether in one transaction or a series of transactions, or adoption of any plan for the same;

(i) in a transaction or series of related transactions involving aggregate potential consideration in excess of $20 million, any
sale, transfer, license, sublicense, encumbrance or other disposition of any of the Corporation’s intellectual property, including,
without limitation, patents, trademarks, service marks, copyrights, trade secrets, technologies, compounds and trade names, whether
owned outright by the Corporation or licensed from another person or entity, whether in registered or unregistered form, and whether
or not an application for registration has been filed; or”

3. Existing Section 5(b) of the Certificate of Designation is hereby deleted in its entirety (except that, for avoidance of doubt, the
existing defined terms “Conversion Triggering Event” and “Registration Statement” contained in Section 5(b) are not deleted and remain in
full force and effect) and replaced with the following:

“(b)           Mandatory Conversion. With the prior written consent of holders of not less than a majority of the Series
A Preferred Stock at such time outstanding, if a Conversion Triggering Event (as defined below) has occurred, and provided that the
Corporation has delivered a written notice to the holders of the Series A Preferred Stock (the “ Notice”) that the Corporation intends to
convert all of the outstanding Series A Preferred Stock into Common Stock, then, subject to the limitations set forth in Section 5(i)
hereof, as of the date that is sixty-five days following the date that such Notice is given (the “Mandatory Conversion Date”), the Series
A Preferred Stock shall be converted into such number of fully paid and non-assessable shares of Common Stock as is determined by
dividing (i) the aggregate Liquidation Preference of the shares of Series A Preferred Stock to be converted plus accrued and unpaid
dividends thereon by (ii) the applicable Conversion Value (as hereinafter defined) then in effect for such Series A Preferred Stock (the
“Mandatory Conversion”).  Nothing in this Section 5(b) shall be construed so as to limit the right of a holder of Series A Preferred
Stock to convert pursuant to Section 5(a) at any time. The Corporation may not deliver a Notice, and any Mandatory Conversion
delivered by the Corporation shall not be effective, unless all of the Equity Conditions have been met on each Trading Day during the
twenty day period prior to and including the later of the Mandatory Conversion Date and the Trading Day after the date that the
Conversion Shares issuable pursuant to such conversion are actually delivered to the Holders pursuant to the Notice.”

 
4. Existing Section 5(c)(iii) of the Certificate of Designation is hereby deleted in its entirety and replaced with the following:

“(iii)                      The Corporation’s obligation to issue Common Stock upon conversion of Series A Preferred
Stock in accordance with this Certificate of Designation shall be absolute, is independent of any covenant of any holder of Series A
Preferred Stock, and shall not be subject to:  (A) any offset or defense; or (B) any claims against the holders of Series A Preferred
Stock whether pursuant to this Certificate of Designation, the Preferred Stock and Warrant Purchase Agreement or any subsequent
Series A Amended and Restated Preferred Stock and Warrant Purchase Agreement (in either case the “ Purchase Agreement”) entered
into among the Corporation and the purchasers of the Series A Preferred Stock on or about the Filing Date, the Investor Rights
Agreement, the Warrants or otherwise.”

 

RESOLVED,  that the Certificate of Designation shall remain in full force and effect except as expressly amended hereby.

[Signature page follows.]

 
 

 



 

THE UNDERSIGNED, being a duly authorized officer of the Corporation, does file this Certificate of Amendment to Certificate of
Designations, Rights and Preferences of Series A Cumulative Convertible Preferred Stock, hereby declaring and certifying that the facts
herein stated are true and accordingly has hereunto set his hand this 10th day of June, 2008.

ACCESS PHARMACEUTICALS, INC.

 
  By:  /s/ Stephen B. Thompson
  Name:  Stephen B. Thompson
  Title:     Secretary,
   Vice President,
   Chief Financial Officer

 



Exhibit 31.1

CERTIFICATION

I, Jeffrey B. Davis, the Chief Executive Officer of Access Pharmaceuticals, Inc., certify that:

1.  I have reviewed this quarterly report on Form 10-Q of Access Pharmaceuticals, Inc.;

2.  Based on my knowledge, this quarterly report does not contain any untrue statement of
a material fact or omit to state a material fact necessary to make the statements made, in
light of the circumstances under which such statements were made, not misleading with
respect to the period covered by this quarterly report;

3.  Based on my knowledge, the financial statements, and other financial information
included in this quarterly report, fairly present in all material respects the financial
condition, results of operations and cash flows of the registrant as of, and for, the
periods presented in this quarterly report;

4.  The registrant’s other certifying officer and I are responsible for establishing and
maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-
15(e) and 15d-15(e)) and internal control over financial reporting (as defined in
Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and we have:

 

a.  Designed such disclosure controls and procedures, or caused such disclosure controls
and procedures to be designed under our supervision to ensure that material
information relating to the registrant, including its consolidated subsidiaries, is made
known to us by others within those entities, particularly during the period in which
this quarterly report is being prepared;

 

b.  Designed such internal control over financial reporting, or caused such internal
control over financial reporting to be designed under our supervision, to provide
reasonable assurance regarding the reliability of financial reporting and the
preparation of financial statements for external purposes in accordance with
generally accepted accounting principles;

 

c.  Evaluated the effectiveness of the registrant’s disclosure controls and procedures and
presented in this quarterly report our conclusions about the effectiveness of the
disclosure controls and procedures, as of the end of the period covered by this
quarterly report based on such evaluation; and

 

d.  Disclosed in this quarterly report any change in the registrant’s internal control over
financial reporting that occurred during the registrant’s most recent fiscal quarter (the
registrant’s fourth fiscal quarter in the case of an annual report) that has materially
affected, or is reasonably likely to materially affect, the registrant’s internal control
over financial reporting.

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent
evaluation, to the registrant’s auditors and the audit committee of registrant’s board of
directors (or persons performing the equivalent function):

 

a.  All significant deficiencies and material weaknesses in the design or operation of
internal control over financial reporting which are reasonably likely to adversely
affect the registrant’s ability to record, process, summarize and report financial
information; and

 
b.  Any fraud, whether or not material, that involves management or other employees

who have a significant role in the registrant’s internal control over financial
reporting.



Date: August 14, 2008

/s/ Jeffrey B. Davis
Jeffrey B. Davis
Chief Executive Officer



Exhibit 31.2

CERTIFICATION

I, Stephen B. Thompson, the Chief Financial Officer of Access Pharmaceuticals, Inc., certify
that:

1.  I have reviewed this quarterly report on Form 10-Q of Access Pharmaceuticals, Inc.;

2.  Based on my knowledge, this quarterly report does not contain any untrue statement of
a material fact or omit to state a material fact necessary to make the statements made, in
light of the circumstances under which such statements were made, not misleading with
respect to the period covered by this quarterly report;

3.  Based on my knowledge, the financial statements, and other financial information
included in this quarterly report, fairly present in all material respects the financial
condition, results of operations and cash flows of the registrant as of, and for, the
periods presented in this quarterly report;

4.  The registrant’s other certifying officer and I are responsible for establishing and
maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-
15(e) and 15d-15(e)) for the registrant and we have:

 

a.  Designed such disclosure controls and procedures, or caused such disclosure
controls and procedures to be designed under our supervision, to ensure that material
information relating to the registrant, including its consolidated subsidiaries, is made
known to us by others within those entities, particularly during the period in which
this quarterly report is being prepared;

    

 

b.  Designed such internal control over financial reporting, or caused such internal
control over financial reporting to be designed under our supervision, to provide
reasonable assurance regarding the reliability of financial reporting and the
preparation of financial statements for external purposes in accordance with
generally accepted accounting principles;

 

c.  Evaluated the effectiveness of the registrant’s disclosure controls and procedures and
presented in this quarterly report our conclusions about the effectiveness of the
disclosure controls and procedures, as of the end of the period covered by this
quarterly report based on such evaluation; and

 

d.  Disclosed in this quarterly report any change in the registrant’s internal control over
financial reporting that occurred during the registrant’s most recent fiscal quarter (the
registrant’s fourth fiscal quarter in the case of an annual report) that has materially
affected, or is reasonably likely to materially affect, the registrant’s internal control
over financial reporting.

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent
evaluation, to the registrant’s auditors and the audit committee of registrant’s board of
directors (or persons performing the equivalent function):

 

a.  All significant deficiencies and material weaknesses in the design or operation of
internal control over financial reporting which are reasonably likely to adversely
affect the registrant’s ability to record, process, summarize and report financial
information; and

 
b.  Any fraud, whether or not material, that involves management or other employees

who have a significant role in the registrant’s internal control over financial
reporting.



Date: August 14, 2008

/s/ Stephen B. Thompson
Stephen B. Thompson
Vice President
Chief Financial Officer



EXHIBIT 32.1

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350
AS ADOPTED PURSUANT TO SECTION 906 OF

THE SARBANES-OXLEY ACT OF 2002

The certification set forth below is hereby made solely for the purpose of satisfying
the requirements of Section 906 of the Sarbanes-Oxley Act of 2002 and may not be relied
upon or used for any other purposes.

In connection with the Quarterly Report of Access Pharmaceuticals, Inc. (the
“Company”) on Form 10-Q for the period ended June 30, 2008, as filed with the Securities
and Exchange Commission on the date hereof (the “Report”), I, Jeffrey B. Davis, Chief
Executive Officer certify pursuant to 18 U.S.C. 1350, as adopted pursuant to Section 906 of
the Sarbanes Oxley Act of 2002, that (1) the Report fully complies with the requirements of
Section 13(a) or 15(d) of the Securities Exchange Act of 1934 and (2) the information
contained in the Report fairly presents, in all material respects, the financial condition and
results of operations of the Company.

A signed original of this written statement required by Section 906 or other
document authenticating, acknowledging or otherwise adopting the signature that appears in
typed form within the electronic version of this written statement required by Section 906
has been provided to the Company and will be retained by the Company and furnished to
the Securities and Exchange Commission or its staff upon request.

Signed at the City of Dallas, in the State of Texas, this 14th day of August, 2008.

/s/ Jeffrey B. Davis
Jeffrey B. Davis
Chief Executive Officer



EXHIBIT 32.2

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350
AS ADOPTED PURSUANT TO SECTION 906 OF

THE SARBANES-OXLEY ACT OF 2002

The certification set forth below is hereby made solely for the purpose of satisfying
the requirements of Section 906 of the Sarbanes-Oxley Act of 2002 and may not be relied
upon or used for any other purposes.

In connection with the Quarterly Report of Access Pharmaceuticals, Inc. (the
“Company”) on Form 10-Q for the period ended June 30, 2008, as filed with the Securities
and Exchange Commission on the date hereof (the “Report”), I, Stephen B. Thompson,
Chief Financial Officer certify pursuant to 18 U.S.C. 1350, as adopted pursuant to Section
906 of the Sarbanes Oxley Act of 2002, that (1) the Report fully complies with the
requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934 and (2) the
information contained in the Report fairly presents, in all material respects, the financial
condition and results of operations of the Company.

A signed original of this written statement required by Section 906 or other
document authenticating, acknowledging or otherwise adopting the signature that appears in
typed form within the electronic version of this written statement required by Section 906
has been provided to the Company and will be retained by the Company and furnished to
the Securities and Exchange Commission or its staff upon request.

Signed at the City of Dallas, in the State of Texas, this 14th day of August, 2008.

/s/ Stephen B. Thompson
Stephen B. Thompson
Chief Financial Officer


